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PREFACE. 


———“ 


Tur following pages contain the substance ot sixteen Tagore 
Law Lectures delivered in the months of November, December, 
, and. January last. oe 

The literature of the subject cdhsists of :——(1) Mr. Bigelow’s 
Treatise on the Law of Estoppel sd, is Application in Practice. 
[5th Ed., Boston: Little, Brown & Co., 1890] ; (2) The Law 
of Estoppel, Everest and Strode. | London : Stgveus and Sons, 
1884] ; (3) An Essay on the Principles of Estoppel. [London : 


Maxwell and Son, 1888] : all of which have b&en consulted, ° 


* 


and to which the author «lesires to express his obligations. 
. | e 
It will, however, be observed that a new” departure has been 


made in the present arrangement and treatment of the Law of - 


Estoppel. As to this a word of explanation is necessary. 

The two branches of Estoppol rest upon different principles. 
Estoppel by Representation consists of an infinite number of 
applications ef the doctrine of changed situations, and, in view of 
the recent important decision of the Judicial Committee in Sarat 
Chunder Dey v. Gopal Chunder Laha,! is capable of a more 
extended application. Hstoppel by Judgment, on the other hand, 
which has hitherto been brought mto greater prominence in the 
text-books, depends upon the principle of finality nj litigation, 
and has its limits clearly defined. 

It is to be observed that the Law of Estoppel in this country 
in no way differs, as to its principles, from the present law 
relating to this subject in England. But, as regards Iistoppel 
by Representation, the subject has developed irregularly in 
India, and bhe Indian cases often fail to illustrate important 
topics. The principal English decisions have, therefore, bagn 
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Ma L. R., 20 Cale., 296 ; D. R., 19 I. A., 203 [1802]. 
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sot out, sometimes at considerable length, à view of the fact 
that the English Reports are not always accessible, tó the 
practitioner. Eistoppel by Judgment, on the other hand, is 
nfore completély codified in this country, and the Indian Case- 
Law affords ample illustration. i 

No apology seems to be needed for confining, as fat as 
‘possible, within the limits of the Introductory chapter, the 
' historical and obsolete aspects, of a subject which has its 
foundations in modern decision. | 

For the convenience of readers, the date of each case has 
begn placed next after the reference, and also in the Table of 
Cases, and the Index has been made as full and complete as 
possible. 
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of the Subject. >? 


Tire main object of this Introduction is to clear the eround 


for a detailed examination of the various branches of the 


v | 
law pervaded by the doctrines of Estoppel, so as to start 


with aeeurate potions as to the limits of the subject, ! 


Bearing this im view, itis proposéd in the first place to 


define the position of Estoppels in the field of J urispru— 


1 * The word estos is often 
used in the Indian very 
loosely to denote oblivations which 
do not rest on Kstoppel at all. 
Such uses of the word are not 
countenanced by the definition of 
Estopped in sectien 115 of the Evi- 
dence Act.” Surendro Keshub Roy 
v. Doorga Soondery Dossec, L L. R., 


( LE * 


CANS 


19 Cale., 513 (332); I. R., 19 I. A., 
105 [1892]. In Sarat Chunder Dey 
v. Goptl. Chender Laka, L. R., 19 
I. A., 203 [1892], their Lordships 
of the Privy Couuc l have laid 
down that section 115 does not 
enabt anything different from the 
law of England on the subject of 
Estoppel*»y Representation. 


° I 


Introductory, 


Extoppels are 
either rules of 
Evidence or 
forin part of 
the law of 
Civil Proce- 
dure, 


Their pos 
in .! urispr 
dence. 
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dence ; secondly, very briefly to treat of the historical 
side of the question ; and lastly, to lay down as clearly 
as possible the general scheme of these lectures, assigning 
each topie to its appropriate place. 

Estoppels are sometiraes regarded as fictitious st: tements 
treated as true, and modern ‘Estoppel has been — to 
have been established with the deliberate intention of 
making falsehood take the place of truth? — Estoppels are, 
however, of Infinite variety? and cannot be manufactured 
arbitrarily. The simplest way of apprehending their 
nature will be to regard them either as rules of Evidence,’ 
or as forming a branch of the law of Civil Procedures 

(a) Juristte Division. 

The function of Substantive law being to define rights 
and liabilities, Adjective law deals with the application 
of Substantive law to particular cases, providing a method 
of assisting the person of (nhvrence or the person in whom 
the right resides, against the person of incidence, or the per- 
son against whom the right is available. stoppels come 
under the head of — law, Estoppel by REPRESEN- 
TATION being a branch of the law of Evidence which 


determines what facts are to be proved, and the manner in 


he trne which is not truc and to 
act upon a theory which is con- 
trary to the truth.” 

2 Per Garth, C. J., in Ganges 


| L. Q. R., Vol. vi, 79. See the 
remarks of Jessel, M.R., in General 
Finance, dc. Co. v. Liberator, Ua., 
10 Ch. D., 15 (20) [1878]. |.** The 


whole doctrine of estoppel of this 
kind, which is a fictitious: state. 
ment treated as true, might have 
been founded in reason, but 1 am 
not sure that i£ was. "There is 
another kind of estoppel---Estoppel 
by Representation — which is found- 
ed upon reason, and it is founded 
upon decision also " ; sec also per 
Bramwell, L. J., in Simm v. Anylo- 
American Telegraph Co. £c. Le R., 
5Q. B. D., 202 (1879]. “ An estoppel 
may be said to exist where a per- 
son is compelled to addit that to 


Manufacturing Co. v. Sourujimull, 
L L. R. 5 Cale., 669 [1880]. 

9 Per Chitty, J., in Colonial 
Bank v. Hepworth, L. R., 36 
Ch. D., 36 [1887]. 

^ Estoppel is treated in English 
works on Evidence under the head 
of conclusive as opposed to dis- 
putable presumptions. See Pitt 
Taylor, Sth ed., Chap. V., p. 114. 

5 Soo Nita Ram v. Amir Begum, 
I. D. R, 8 All, 325 (831) (1886]; 
Balkishan x. Kishan Lal, 1, L, R., 
11 All., 145 (153) [1588]. 


JURISTIC DIVISION. 3 


which thay may be proved, while Estoppel by J UDUMENT 


falls within the class of rules framed for the condugt of- 


legal proceedings for the purpose ‘6f bringing befere the 
Courts the materials upon which the facts are to be proved.! 


Rights may further be regarded as antecedent or reme- 
dial, The causes of remedial rights are infringements of 
antecedent nights. A remedial rjght depends for its en- 
forcement upon the power of the State ; and Adjective law 
prescribes the mode in which the assistanee of the State 
is to be invoked, that 15, the steps which have to be taken 
in order to set in motion the machinery of the law-courts. 
Thus Adjeetive law comprises rules for the following yur- 
poses = dh 

(«) Selection of jurisdiction and an appropriate tri; 
bunal. ! , 

(^) Summoning the defendant and the witnesses., 

(c) Informing the Court by means of pleadings of 
the nature of the plaintiff's claim and of the 
defence set up. 

(d) Settlement of issues narrowing the scope of the 
proceedings to certain definite points upon 
which the parties are at issue. 

(e) Framing rules of EivipENCE as to the way in 
which the faets are to be proved upon which 


Remedial 


rights. 


» 


each party endeavours at the hearing to main- 


tain the truth of his view of the case. 

(F) The Jupamunr by which the Court decides the 
matters in litigation. 

(g) The procedure in Hund 

(A) Execution, or the means by which the. success- 
ful party may obtain the assistance of the State 
to carry the judgment in his favour into effect. 


The position of Estoppels in the Jaw of Evidence is 








Mud at of pm al a filling up a eg: gap in the 
ln IR ——- M PE a eT ee LR EE — 
| Stephen, Introduction to the 2 Holland's —— Chap- 


Evidence Act, 131. Hollands ter XV 
Jurisprudence, Chapter X V. 


Estoppels as 
rules of Evi- 
dence, 


Admissions, 


Representa- 
tons. 
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evidence! and operating so as to prevent either patty from 
proying certain facts in judicial proceedings. The object 
of jadicial proceedings is to ascertain rights and liabilities 
which are dependent on and arise out of facts, which 
again are either facts in issue or relevant to the issue. 
Before an alleged fact can be treated as existing so as to 
allow the Court to draw inferences from 1t, the fact must 
be properly proved, and the instrument by which a Court 
is convinced of the existence of a fact is evidence? In 
certain cases a party to a proceeding will be precluded or 
estopped from denying the truth of a matter which he 
has intentionally caused or permitted another to believe 
to kə true, and to act upon that belief? Estoppel is 
effective where an action must succeed or fail if the 
defendant or plaintiff is prevented from disputing a par- 
ticular fact alleged. 

In this connection it is necessary to explain what is an 
Admission. ADMISSIONS are statements suggesting an m- 
ference as to facts made under certain circumstances, and 
are not conclusive proof of the matters admitted unless 
based upon representations of such a nature as to give rise 
to an. estoppel, in which case the truth of the admission 
is not allowed to be denied.* — Estoppels, regarded as rules 
of Evidence, are founded upon Representations, and are 
nearly akin to Admissions, being similar in effect but 
more powerful 1n degree. ] 

REPRESENTATIONS may operate as being a part of the 
transactions constituting a contract, in which case the 
estoppel is said to be merged in the contract, and may 
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! Sec Lom v. Bouverie, L. R.,3 
Ch.,'91, at p. 105, per Bowen, L. J. 

2 Stephen, Introduction to the 
Evidence Act, Chapter I. 

3 Evidence Act (I of 1872), s. 
115.—'* Estoppel is only a rule of 
Evidence; you cannot found an 
action upon Estoppel.  Idéstoppel 
is only important as being one 


step in the progress towards relief 
on the hypothesis that the defend- 
ant is estopped from denying the 
truth of something which he has 
said.” Per Bowen, L. J., in Low 
v. Bouverie, L. R., 3 Ch. 91, at 
p. 105. 

^ Evidence Act (I of 1872), ss. 
17 —31. 
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pive rise, to ther escission of the contract obtained by its 
means or to 'ompensation,! A Representation may also 
operate, apart from any contract, ayan estoppel prevent- 
ing the persod making it from denying its truth as against 
any person whose conduct has been influenced by it. 
Here the statement is binding, apart from any promise or 
agreement, as part of the general law of Estoppel. sIte- 
presentations may also become actionable as wrongs or 
may amount to a criminal offence.’ 
sary to point out, and the fact should always be borne in 


lt is however neces- 


mind when dealing with a question of Estoppel by Repre- 
sentation, that a statement in order to found an estoppel 
should be clear and unambiguous.’ ' 


It, should be remembered, too, that Representations only Part-perfor- 
dance, 

operate as estoppels when there has been a Part-perform- 

ance of some kind, that is to say, when the other party 

has been induced to alter his position by reason of the 

Representation. 

JUDGMENT has next to be Estoppel by 


SOR E DE. NS LM M . . Judgement, 
Upon judgment being given, the remedial Mercer, 


The position of Estoppel by 
considered. 
right belonging to the person of inherence extinguishes 
itself and becomes merged in a new right, and the jfidg- 
ment of a superior Court has, by virtue of its conclusive- 
ness, come to be regarded as creative of rights instead of 


1 See Pollock on Contract. Ed. 
5, pp. 00) -507. 


to be extended, there being no 
reason for preferring one innocent 


2 Per Stephen, J., in Maddison 
v. Alderson, 9 Ex. D., 298 [1830]. 

8 “This is an ancient rule as to 
estoppel by statements in a deed, 
as appears from Rolle’s Abr. * Es- 
toppel : ( (P) pl. 1 and 7); and was 
acted upon by Lord Cairns in 
Heath v. Crealock IL. R., 10 Ch, 
2 (1874)]. In General Finance, &c. 
Co. v, Liberator, IL. R., 10 Ch. D., 
15 (1878)] Sir J. Jessel followed 
the last case and intimated that, in 
his opinion, the doctrine ought not 


purchaser to another. That cer- 
tainty of statement is also required 
to maintain an estoppel upon a 
statement not by deed, appears 
from Freeman v. Cooke [2 Ex. 654 
(1545)] where relief was refused 
upon the ground that no reasonable 
man would have acted on the faith 
of the statements made if they were 
taken together." Per Kay, L. d., 
in Low v. Bouverie, L. R., 3 Ch., 
01, at p. 113, and see per Bowen, 
L. J., at $. 100. 


Classification. 
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merely declaratory of them. A judgment may be re- 

garded as conclusive, either upon the principle that it is 

such cogent evidence that no averment to the contrary can 

prevail against it, or upon the more reasofiable ground 

that the object cf the suit being obtained as far as possible 

at that stage, it would be useless and vexatious to subject 

the defendant to another suit for purpose of attaining the 

same result. The cause of action is changed into matter 

of record and the inferior remedy is merged in the higher.’ 

The rule of Estoppel by Judgment may be simply stated to 

be that the facts actually decided by an issue in one suit 

and in a competent Court cannot be again litigated be- 

tween the same parties, and are conclusive between them 

for the purpose of terminating litigation. 

Estoppels in a scheme of Jurisprudence may therefore 
be presented as follows :— —— 
|. Positive law means and includes— 

I. Substantive law which defines rights and liabi- 
lities. 

nu. Adjective law which enforces remedial rights 
through the instrumentality of the Courts by 
providing for (enter aliu )— 

(a) rules of Evidence limiting the field of enquiry, 

(h^) the conclusiveness of certain Judgments, 


! L. Q. R., Vol. vi, 82, where iu is 
pointed out that similarly a bond 


instead of proving a debt has come 


to be regarded as creating a new 
right. 

3 King v. Hoare, 13 M. & W., 
404 [1844]. Per Parke, B. “If 
there be a breach of contract or 
wrong done or any other cause of 
action by one against another and 
judgment be recovered in a Court 
of Record, the judgment is a bar 
to the original cause of action, 
becanse it is thereby reduced to 
a certainty and the object of the 
suit attained so far as it^can be at 


that stage, and it would be uscless 
and vexatious to subject the de- 
fendant to another suit for the 
purpose of obtaining the same 
result, Hence the legal maxim 
‘Transit: in rem judicatum — the 
cause of action is changed into 
matter of, record which is of a 
higher nature and the inferior 
remedy is merged in the higher! 
See Greathead v. Bromley, 17 East, 
456 [1793]. 

3 Boileau v. Rullin, 2 Ex., 665 
[1548]. “The facts actually litigat- 
ed by an issue in any suit cannot 
be again litigated between the same 
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II. One branch of the law of Fstoppel belongs tọ the 
subject of evidence, and consists of rules disquali- 
fying certain persons from ,denyi ing the truth of 
representations made by them upon the f. ith of 
which others have acted. » "e 

ILI. The other branch of the law of Estoppel relates to 
the conclusiveness of certain judgments, and as a 
part of the law of procedare belongs to the divi- 
sion of Adjective law. The *rule. of procedure, 
however, which declares that two actions cannot 
be brought, for the same cause, passes by merger 
into a rule of Substantive law, the right upon 
which the judgment is founded being merged and 
destroyed in the right created by the judgment 
itself. 

(b) Historical Division, 

The Common Law docttine of Esioppel is stated» by 
Vice-Chancellor Bacon to have been a device to which the 
Common Law Courts resorted to strengthen and lengthen 
their arm and by taeties of special pleading to obtain for 
themselves the power which the Court of Chancery could 
exercise without foreign assistance.’ In the result techni- 
calities of a confusing and oppressive character were ereat- 
ed, and men were often entrapped by formal statements and 
unguarded admissions. By degrees, however, the sound 
and reasonable principle was es tablished that men should be 


jn Na 28 - — — — — — — — — — — — — — A 8005 cpm — — 


parties and are evidence between trine of Estoppel is purely legal, 
them, and that conclusive, npon that w, that Mstoppel in its techni- 
ditferent principle and for the — calsenseis a device of the Common 
purpose of terminating litigation.” — Law corresponding to the doctrine 
Per Parke, B, p. 681. See Code of of Representation in Equity. In 
Civil Procedure (Act XIV of 1882), — w modern sense IEstoppel may pro- 
ss. 13, 14; Evidence Act (I of 1872), — bably be revarded as a wholly 
ss, 40—42, equitable doctrine, See Jorden v. 

1 Keate v. Phillips, UW. R., 18Ch. Money, 5 H. L. Ca., 213 [1854]; 
D., 560 (577) [1581]. This remark Citizens Bank of Louisiana v. 
of Bacon, V. C., appears to throw First National Bank of New Or- 
a flood of light upon a very ditti- værs, L Ra 6 E. and L A., 30 
cult subject. The Vice-Chancel- — (360) [1875]; Low v. Bouverie, 
lor observes further that the doc- L. R., 3@h., 901, 82. 


Growth ofequi- 
Lableslstoppel, 


Un pop ula rity 
of Estoppels, 


“fraud. 
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enabled and encouraged to put faith in the conduct and 


statements of their fellows.! The principle upon which 
the ‘modern doctrine ^f Estoppel by Representation rests 
Is that of common honesty and good faith, wltich in reality 
tends to maintain right end justice and the enforcement of 
contracts which men enter into with each other —one of 
the great objects of all law.? As will presently be shewn 
the doctrine of Estoppél by Representation founded upon 
contract was practically unknown im the time of Lord 
Coke. Now, however, a doetrine which was formerly con- 
demned as odious, and considered to make rather against 
than on the side of truth, has been expounded by Courts of 
Fiquity in a wise and liberal spirit. to the promotion of eon- 
fidence m business transactions. and the discouragement of 
Some of the dicta of the English Judges arranged 
in chronological order will serve to illustrate the gradual 
receguition of the utility of Estoppel in Pads, or by Re- 


presentation. 


ry, Q. R., Vol. 1j, 127. In the 
eld law-books,’ says Mr. Smith, 
‘truth appears to have been fre- 
quently shut out by the interven- 
tion of an Estoppel when reason 
and good policy required that it 
should be admitted.’ Smith's Lead- 
ing Cases, notes to Duchess of King- 
slows case. 9th ed. Vol. n, 820. 

2 Per Baron Martin in Cuthbert- 
son v. Irving, AH. & N., Tos [ [830], 
oreas Eyre, C. J., pats it. This 
all proceeds upon an argmnentum 
ad hominem, it is saying you have 
the title but youshall not be heard 
in à Court of Justice to enforce it 
against faithand good conscience." 
Collins v. Martin, l Bos & Pul., 651 
[1797]. 

8 '* Hstoppels are so called be- 
cause a man's act or acceptance 
stoppeth or closeth his mouth to 
allege or plead the truth.” Co. Litt, 
3524. Nee also 3520. -—'' Estoppels 
are odious and not to be construed 


or raised by implication.” Palmer 
v. Ekins, 2 Ld. Raym., 15505. [1728]. 
“The law of Estoppel is not so 
unjust or absurd as it has been 
too much the custom to represent.” 
per Taunton, J.,in Bowman v. Tay- 
lor. 9 Ad. & E., 291 [1854]. In How- 
ardy. Hudson, 2 El. & B.,1[18553], 
Lord Campbell speaking of ** what 
is called an Estoppel^ says: “It 
is not. quite properly so called but 
it operates as a bar to receiving 
evidence. Like the ancient Estop- 
pel this conclusion shuts out the 
truth and is odious and must be 
strictly made out.” Wightman, J., 
added, “E prefer not to use the 
word ‘estopped. ” But Cromp- 
ton, J., observed, ** I do not think 
au Estoppel of this kind is always 
odious ; in many cases I think it 
extremely equitable to act upon 
the doctrine. The rule (as ex- 
plained in Pickard v. Sears and 
Freeman v. Cooke) takes in all the 


HISTORICAL DIVISION, 9 


At € ^gmmon Law there were three kinds of E istoppel— 


(a) by Record, (b) by Deed, (c) i in 7 "ais. 


important commerci ial cases." In 
Lewis v. Clifton, 14 C. B. (N. 8.), 
Jot [1854] Jervis, C. J., observes, 
* Nor is there any Estoppel in 
pais or by standing by,—a doctrine 
which scems to me to have been 
carried to a dreadful extent."—- 
“The doctrine of Estoppel, though 
now toa great extent obsolete, was 
well-known in ancient times,” per 
. Martin, B., in Swan v. North Bri- 
lish Australasian Co, 7 H. & N., 
OH [1562]. The doctrine estab 
lished by the cases of Pickard v. 
Sears and freeman v. Cooke is a 
most useful one, and I should be 
sorry to see it narrowed or fritter- 
ed away.” Per Mellor, J., in Swan 
v, North British Australasian Go., 
2 H. & C., 177 [1303]. ** In various 
forms the law has always held men 
to their own acts and representa- 
tions where the interests of others 
have been affected by them. " Per 
Wilde, D.,in Swan v. North British 
Australasian Co., 7 H. & N., 032 
[1805]. Mellor, J., in Board v. 
Board, L. R., 9 Q. B., 48 (54) [1575], 
speaks of “the — doctrine 
of estoppel." —** Sometimes there 18 
a degree of odium thrown upon the 
doctrine of Estoppel, because the 
game word is used occasionally in 
a very technical sense, and the 
doctrine of Estoppel in pais has 
even been thought to deserve some 
of the odium of the more technical 
classes of homologation. Bat the 


moment the doctrine is looked 
at in its true light it will be 


found to be a most equitable one, 
and one without which, 1n fact, 
the Iaw of the country could not 
be satisfactorily administered.” 
Per Lord Blackburn, in Bur- 
kinshaw v. Nicholls, L. R.,3 Ap. 
Cas., at p. 1026 [18575]. *' Estoppela 


are ochous and the doctrine should 
never be applied without a neces- 
sity for it. I¢ ever can be applied 
except in cases where the person 
against whom it is used has so con- 
ducted himself, either in what he 
has Raid or done, or failed to say 
or do, that he would, unless estop- 
ped, be saying something contrary 
to his former conduct in what he 
had said or done, or failed to say 
or do,” —— Bramwell, L. J., in 
Baxendale v. Bennett, Ta R., 3 
Q. D. D., 29 [138785]. “I ph not 
wish to speak against the princi ple 
of estoppels, for I do not know 
how the business of life could vo 
on, unless the law recog Ascd their 
existence ; but an estoppel may be 
sald to exist, where a person is 
compclfed to admit that to be trtie 
which is not truc and to act upon 
a theory which is contrary to the 
truth. I do not undertake to give 
an exhaustive definition, but that 
formula nearly approaches a eur- 
rent definition of Estoppel." Per 
Bramwell, L. J. in Simm v. Anglo- 
American Telegraph Co., L. R., 
DQ. B. D., 188 (202). [18579]. “The 
doctrine of Estoppel was recog- 


^nised in the Courts of Common 


Law just às much as it was in the 
sourts of Equity, and it seems to 
methat an estoppel gives no title 
to that which is the subject-matter 
of estoppel. The estoppel assumes 
that the reality is contrary to that 
which the person is estopped fron: 
denying, and the estoppel has no 
effect at all upon the reality of the 
circumstances. , . lam speak- 
ing now of the estoppels which 
arise upon transactions in business 
br in daily life." Per Brétt, L. J., 
in Simm v. Anglo-American Tele- 
aqvapil Co., at p. 206. | 


Estoppel at 
Common Law, 


(a) Estoppel by 


Record, 


Res judicata 
wn the Roman 
Law, 
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istoppel by Record is derived from the principle recog- 


| nised i in the Roman Law, res judicata pro veritate accipitur, 


a matter once decided is to be taken for truth, the principle 
being that when there has once been a judicia! determina- 
tion “of a cause agitated between real parties upon which 
a real interest has been settled! the decision operates as 
a bar to a re-litigation of the same matter so that a mul- 
tiplicity of suits may be zvoided. 

Actions in the time of Gains (A.D. 150) were either 
statutable ( jud?e2a. legitima) instituted at Rome or within 
the first milestone, or supported by magisterial power , 
(imperio continentia). under the authority of the prætor. 
The institution of an action belonging to the former class 
operated as an extinetive bar (vzpso jure) to a subsequent 
action on the same question, the original obligation being 
extinga3shed by novation. In the case of actions deriving 
their force from the prietorship the original obligation con- 
tinued so that a second action might be brought, but the 
plaintiff eould be repelled by the counteracting plea of pre- 
vious judgmen t( exceptio rel Judicatae) or pending litigati tion 
(exceptio vec in pudiceum deduetae).* 

The principle upon which the rule proceeded was to 
prevent interminable litigation and the embarrassment. of 
contrary decisions: ne aliter modus Utium multiplicatus 
summam atque. inerplicabilem faciat difficultatem: macime 
st diversae pronuncientur, ard hence the maxim that judi- 
cial decisions should be assumed to be truet The plea 
of previous judgment was recognised as a bar whenever 
the same question of right was renewed between the same 
parties by whatever form of action.2 “If the question be 
asked," says a writer in the Digest, * does this plea work 


. = — —— — ——— mm — —— — — — A — — — — — — — 


1 Por argumentum in Duchess of 3 Dig. 44, 2, 6. 
Kingston's case approved in Ban- ^ Res judicata pro veritate accipi- 
don, Earlof v. Becher, 9 CL&E., 510 tur. 
[1835]. See Brunsden v. Humphrey, 5 Exrceplio vei judicetae obstat 


L.R., 14 Q. B. D., 141 (145) [1884] quotiens inter easdem personas ead- 
? Gaius Inst., Book III, Tit. 181, em quaestio revocatur velalio genere 
Book IV, Tit. 103—107. i judicii, Dig. 44, 2, 7, 4. 
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injustice, it is necessary to see whether the subject-matter 
is the same, whether the relief claimed the same, and 
whether the parties oceupy the'same position as iw tho 
former suit., Unless all these are identical the matter is of 


a different nature." ! = 


In the time of Justinian res judicata had ceased to have 
an extinctive operation (7pso jure) and only generated an 
exception or counteractive plea, novation no Jonger operat- 
ing. On the other hand, the rules governing the exceptio 
re: judicatae became of a more liberal and beneficial charac- 
ter, having in view the object of preventing multiplicity 
of suits. “The operation of the plea,” says Mr. Poste; 
“was not less powerful or less — but made ynore 
completely conformable to equity.” 


Estoppel by Judgment or Record is a part of thé Estoppel hy 
Common Law of England. “The rolls bein e the “records UN 
or memorials of the J udves of the Courts of Record im- 
port in them such incontro lable credit and verity as they 
admit no averment, plea or proof to the contrary......, and 
the reason hereof is apparent, for otherwise there should 
never be any end of controversies which should be incon- 
venient." 9  * The rule of the ancient Common Law," as 
remarked in a recent ease, “is that where one is barred in 
any action, real or personal, by judgment, demurrer, con- 
fession, or verdict, he is bar red as to that or the like action 
of the like nature for the same thing for ever.““ ** It. has 
been well said,” says Lord Coke in a note to Ferrers 
^ interest reipublicae ut yt fous Utiwn, otherwise 
great oppression might be done under colour and pre tence 


MASE, 


9 r 
of law.” Tho principle i is frequently stated in the form of 
1 Cum quaeritur huec exceptio 3 Postes Gaius, 2nd ed., p. 979. 
noceat necne inspiciendum est an 8 Coke Inst., 260. 


idem corpus sit, quantas eadem, 
idem jus: et an eadem causa peten- ai Apu : 
— . Humphrey, L. R., 14 Q. B. D. 
di et eadem conditio personarum, — (177! ei y, t4 | EQ 
D. m os, ans — 140 [188]. 
quae nisi omnia concurrunt, alia | 
res est. Dig. 44, 2, 12—14, 5 Ogke, 9a. 


^ Per Bowen, L, J., in Brunsden 
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another legal proverb nemo debet bis vexari pro eadem 
e f a n 


eausa! Ts 


The ground upon which estoppels of this kind appear 
to have been enforced at first is that of the sanctity of 
the record. During the time that a suit was pending the 
record was presumed to reside in the breast of the Judges 
and in their remembrance, and the roll was alterable 
during that time as the Judges might direct, but when that 
term had elapsed the roll itself became the record.? The 
wider principle of the Roman Law was afterwards gradu- 
ally recognised, and in the time of Coke the two prin- 
ciples are seen existing side by side. At the same time 
other principles came to be applied, limiting the conclusive 
effect of the record. Thus the record did not operate con- 
elusively where the truth appeared on the same record,? or 
where ‘he thing averred was consistent with the record,? 
or where the record was not certain,® or was founded upon 
an assumption,’ or was not material, or where there were 
competing estoppels.* These and other rules were ap- 
plied not only to Estoppel by Record but to other kinds of 
estoppel. As regards Estoppel by Record, however, the 
leading doctrines became settled at an early date, and their 
extension to different classes of actions took place gradually, 
the difheultv in applying the main principle in each imdi- 
vidual instance being to ascertain how far the cause which 
was being litigated afresh was the same cause in substance 
with that which had been the subject of the previous 
«uit. 

In conneetion with this subjeet it ix necessary to keep 
distinct. and separate three things : («) The Record strictly 
so-ealled which is the testimony of the Court itself and is 
conclusive as regards what has taken place at the trial and 


| Brunsdenv. Humphrey, L. R., teth the matter at large, Coke 


14 Q. D. D., 147. Inst., 352b. 
2 Coke Inst., 260. ! 5 Per Bowen, L. J., 1n. Bransden 


8 Coke Inst., 5520. v. Humphrey, L. R., 14 Q. B. D., 
^ estoppel against estoppel set. — 147 [1854]. 
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exclusive of every other kind of evidence on the subject,! 
except in certain cases a properly certified copy. (b) An 
admission made in a Court of Record? which amotints 
to an acknowledgment in the presence of the Court, the 
consequence of which is that the party making the admis- 
sion is for certain purposes precluded from denying it. 
(c) Judgments of Courts of Record which are copclu- 
sive against the parties themselves? and sometimes operate 
against the world at large.’ 


Judgments may further be considered as being Domes- 
tic or Foreign, and im rem or in personam. The latter 
division will be considered first. 
According to the Roman idea when an action rẹ sted Real and per- 


; sonal actions in 
upon obligation it was personal, when on a right of pro- the Roman 


prietorship it was real. Some claims were advanced : against — 
all men, others primarily against particular men. e Real 
actions were those which asserted jura in rem or rights to 
certain forbearances corresponding with a duty imposed 
upon all the world, while personal aetions were brought to 
enforce rights against determinate persons.’ The notion of 
persons as well as things was involved in both. Jura in 
rem were founded upon property, status, or servitude,® jura 
in personam being obligations arising out of contract or 
delicet where a person was the subject of the right.’ 

It appears, however, that adjudications ?n rem were not 
considered at first as binding üpon all the world, this idea 
not being formally adopted in the Institutes or by the 


1 See Coke Rep., 7la. Plowd., esse, ant jus aliquod nobis com- 
491a. petere, velut utendi, aut utendi 


fruendi, eundi, agendi, aquamve 
ducendi, vel altius tollendi, vee 
prospiciendi. Gaius IV, 3. 


2 Glanv. vill; 0, * 
8 See L. Q. R., Vol. vi, 82—83. 
^ Per Sir. Barnes Peacock in 
Kanuhya Lall v. Radha Churn, T eae daca ae 
W. R., 338 [1867 agimus quotiens cum acquo qi 
' nobis vel ex contractu vel delicto 
s Postes Gaius, 2nd ed., 486. obligatus est contendimus, id est, 
6 In rem actio est eum aut cor- cum intendimus dare — praes- 
poralem vem intendimus nostram lure oplirtere, Gaius IV, 2. 


7T In personam actio. est qua 
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leading jurists, - principle being first clearly recognised 
in the Civil Law? 
Real actions in the English Law were actions claiming 
property in an immoveable thing, while a claim of pro- 
perty in a moveable was made by a personal action. A 
third class of actions where the status of a person or of 
thine was determined came to be treated as actions 7n rem, 
namely, the judgments of Probate, Divorce, Admiralty, 
and Insolvency Courts. 
Judgments ia For the purposes of the subject before us, judgments zn 
rem and m s i : : 
rem may be described as those which are conclusive against 


personam, 
all the world, judgments ¿n personam being those which 
arc binding only upon parties and those claiming through 
them. 

Judgmeuts Judgments may also be considered as Domestic or 

"abet -— Foreign. A Foreign Court is a Court situated beyond 
the ‘limits of British India and not having authority in 
British India, nor established b v the Governor-General in 
Council, and a Foreign Judgment is the judgment of such 
a Court? A Domestic Judgment, following the above 
definition, is a judgment other than a Foreign Judgment. 

Forcign In discussing the subject of Res Judieata Foreign Judg- 

Judgments, a , . 
ments Zn rem as well as in personam will be considered 


apart from Domestic Judgments. The principle upon which 
Foreign Judgments are enforced by suit is different to 
what is loosely called comit; ,* and proceeds rather upon the 
ground that the judgment of a Foreign Court of com- 
petent jurisdiction imposes Q% id" defendant a duty or 

oblivation which the Cour of this country are bound to 
enforce” — Foreig gn; udgments in vem. came to bo enforced 


prat from -u5 wh : 
" — motives of policy rather than comity, while 
J^ poreign. Judgments in personam were at first regarded 
eign dude 

4 Schibsby v. Westenholz, L. R., 

e 6 Q. B., 155 (159) [1870]. 
pom | í 5 Russel v. Smyth, 9 M. & W., 
? Sandar's Inst., p. 975. 810 [1812] ; Williams v. Jones, 13 


1 Bigelow on Estoppel, 2nd ed., 


9 Act XIV of 1882, 5. 2..—- 
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only as prima facie evidence of a debt and liable to be 
impe: ached! . 

The rule of Estoppel by Deed" arose from the solenmity o) Estoppel by 
of the transaction which was regarded as an infallible Po 
method of establishing the fact t that centain legal duties 
had been ereated. The parties having agreed to bind 
themselves by an act of peculiar importance and solemnity, 
they were held to be precluded from denying its effect not 
merely as to the interests conveyed bii Ka as regards 
matters recited. The rule rested practically upon the 
idea that written evidence was of a higher character than 
verbal evidence, and when this idea came to be discredited 
in tine, — were made to discover a new foundajion 
for the rule The tendency has gradually gained in force 
to regard estoppel as founded on contract, the meaning of, 
the term being that the parties have agreed, for the pur- 
poses of a particular transaction, to treat certain faejs as 
true.’ i 

Estoppel by Deed has been expressly discountenanced 
by the Courts of British India where the art of conveyanc- 
ing has been and is of a very simple eharaeter.9 — Exstoppel 
does, however, frequently arise from written agreements 
or from assent thereto, which is in reality a form off estop- 
pel by conduct and is based upon contract or agreement. 
In some cases, however, it need scarcely be pointe d out that 
nothing more than an adimissipn arises. The subject will 


be conside ed he realter, D 


—— — — ————— aman eA ÉD LC Vy wow sete 030 7 D . à ar vus r dim à ono s umoa : ma s 


1 E ‘alker v. Witter, 1 Dan L 6, Cokaldas "HP v. Pura- 
[1775]. iii Premsukhdas, I. L. R., 10 
Cale., 1045 [1884] ; Zemindar Sri- 
5, 131. matu CGourecallaba v, Vivappa 
9 L Q. R, Vol. wi, p. 75, an Chetti, a Mad. n — 
article “On the Superiority of NUR see ENPE — ied AE 
Written Evidence " which deserves L.L.R., 1 ATL, 405 | S77]; Ramgopat 
La v. Blaequicre, Y B. I&R. (O0. C.), 


2 " Pollock on Contract, ed. 


careful study. 37 [1869]; Donzelle v. Kedarnath 
* L. Q. R, Vol. vi, ib. Chuckerbulty, 7 BL Nh, 720 
5^ Horton v. Westminster Im-  [dS71] ; £pi Chuekerbuttyy 

provement Commissioners, T Ex., — v. Donzelle, 90 W. R., 552 [1875]. 


TOL [1852]. 7 Part 1l, daria X. 


(c) Estoppel in 
Pais, 
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Estoppel in pas as known to the Common Law was of 
an entirely differeat character to the Estoppel in pais of 
the: present day. In the time of Lord Coke, there were 
five kinds! of Estoppel in pais arising out of : (1) liverie ; 
(2) entry ; (3) eceeptance ; (4) partition ; and (5) acceptance 
of an estate? These acts in pes, as pointed out by Mr. 
Bigelow, possessed the same conclusive characteristics as 
the Kstoppel by Record or by Deed, the only rule of Estop- 
pel known at this time being that by Deed. The teoffmeat 
itself at one time was an act in pais, and possessed a higher 
effect as an estoppel than the deed which was employed to 
perpetuate its existenee or to transfer a reversion in the 
sane land when held by a tenant of the feoffor. — F'eoff- 
ment was, however, abolished by the Statute of Frauds. 


estoppel in cases of partition appears to have arisen out of 


the Common Law duty of co-tenants to aid one another in 
protecting the common estate, 1f being incom patible with 
their duty to each other for either of them to set up an 
adverse title. This form of Estoppel exists in British India 
at the present day and will be considered hereafter, The 
only other one of these early forms of estoppel which has 
survived is that by acceptance of rent, which originally 
applied to the case of a feoffment without writing, that is 
to say, in the ease of a tenant holding over after the lease 
by deed had expired. The modern estoppel of the tenant 
who may not, while in possession of the premises, dispute 
his landlord’s title, is founded upon contract, and may be 
regarded as the origin and root of equit: able estoppel. The 
growth and ap plication of the doctrine of Representation 


will be explained hereafter.” 


! These wereall “acts whichan- matter which there could be no 
ciently really were, and in contem- — difficulty in ascertaining, and then 
plation of law have always conti- the legal consequences followed.” 
nued to be, acts of notoriety not Per Parke, B., in. Lyon v. Reed, 
less formal and binding than the 13 M. & W., p. 309 (1844]. 
execution of a deed ; whether à 
party had or had not concurred in 
an act of this sort was deemed a 8 Part I, Chapter I. 


3 Coke Inst., 352a. 
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The development of Estoppels in their. historical order 

may be shown as follows : — » 

(1) At Common Law there were three kinds— 

(a) by Record, , 

i. The record of any proceeding in one ef. the King's 
Courts was conclusive evidence that such a pro- 
ceeding had taken place. 

ii. Admissions made in Courts,of Record sometimes 
operated as estoppels. 
ni. Matters adjudicated upon by a competent Court 
between parties were held conclusive as between 
the same parties in any subsequent proceeding, 
This is the rule of res secdfeada as laid down jn 

as, 15 & LE of the Code of Civil Procedure. 

(4) by Deed arising out of the solemnity of the trans- 
action. . ; 

(c) in avs springing from (1) lverte ; (it) entry, 
(ij) aceeptanece of rent; (1v) partition; (v) ac- 
ceptance of an estate hy feoffment. Of. these 
(1), (11), and (111). are Obsolete: (1v) still exists, 
and out of (v) has sprang the estoppel of a 
tenant to deny bis landlord's title which is really 
founded on contract. e 

(2) In Equity the doctrines of Representation and Pari- 
performance have been extended so as to create 
the modern law of Estoppel Representations 
may operate im the following ways :—! 

(a) A false statement may create a contractual obliga- 
tion as being part of a contract, 

(^) Though unconnected with any contract it may 

20 ander the general law of Estoppel create an ob- 
ligation analogous to contract, 

(0) If incapable of being regarded m one or more 
of these ways if may afford a cause of action 1n 
tort l'or deceit. 

| Pollock on Torts, 2nd ed., 218, and see Alderson v. Medtison. 

L. R. 5 Ex. D., 203 {1880}. 


Practical Di- T A subject will then be divided as follows: 


vision, 


|: “stopper j] bv 


Representa- 


iion, 
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, (4) It may in either of the above cases fuy ther give 
rise to fin offence punishable by the criminal law, 
(3) Admissions may or may not operate as estoppels. 


l 


I. Modern or Equitable Estoppel which is founded upon 
representations and arises out of contract or rela- 


tions analogous to contract. 


The subject will be 


considered under the tollowing branches :— 


(a) Estoppel by conduct. 


(b) Estoppels arising out of documents or written 


agreements. 


(e) Admissions operating as estoppels including ad- 
. missions made in the course of judicial proceed- 


Ings, 


II. Estop pel by j judgment ineluding—- 
(a) Domestic Judgements ¿n personam. 


i. 


(b, Judgments 2» rem. 


(e) Foreign Judgments 7» personam. 


(e) Practieal Division. 


[EQUITABLE ESTOPPEL. = Representations, 


Ir has been seen that an estoppel may arise out of a false 
statement which is a term in a contract, and if unconnected 


with any contract, 


D 
analogous to contract, — * 


t NOTE, — Kquitabie Estoppel is 
dealt with first for two reasons - 
(a) partly in deference to the Indian 
Codes which appear to regard it as 
the only true estoppel, relegating 
res judicata to the law of pro- 
cedure; (L) bnt chietly because, 
whereas Iistoppel by Judgment has 

Kstop- 
invades 


its limits sharply defined, 
pel by Representation 

new fields of law, and asserts: its 
applieability to new ecircnimstapees 
every day. As regards the position 


may nevertheless create an obligation 


— — - te ates (eg eee 


assigned to Estoppel by deeds and 
documents, and to admissions, it 
may be observed that the former 
subject is in India practically a 
branch of F stoppels in pais, while 
the latter appears to form the con- 
necting link between Estoppel by 
Representation and Estoppel by 
Judgement. 


? Per Stephen, J., in -l Merson V. 
Maddison, L. R. ’ ) Ex. 4. 2 XO 
[1580]. | 
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A contract arises when an agreement becomes enforce- 
able at law. While the parties to an agreément are e still in 
the stage of negotiation, and before ag agreement is core 
to, they may be regarded as proceeding upon a common 
platform made up of representations,on both sides. When 
they once agree upon the same thing in the same sense, a 
binding contract results. ] 

Upon general principles a man may not avoid or with- 
draw from a contract once deliberately «entered into, but 
it is still open to him to show that his consent was ob- 
tained. by representations amounting to a fraud, He may 
insist that the contract should reeeive that inter- 
pretation which he was led to believe would be placed 
upon it at the time the contract was made. The causes 
which will set equity in motion in his favour are fraud 
and misrepresentation : but these are not sufficient unless 
the party deceived has been led to alter his position.' He 
or he may 


then 


may then elect to declare the contract void, 
Insist upon its performanee according to the fair construc- 
tion of the representations upon which he was induced 
to act. But negligence on his part, where he might with 
due eare have discovered the real truth of the matter, will 
disentitle hint to relief in equity. i 


— — — — — — — —— —— te — — — — 24 c2. — 


administered. When a person 
makes to another the represen- 
tathon, < I take npon myself to suy 
that such things do exist and you 


1 ** Nobody ought to be estopped 
from averring the truth or assert- 
ing a just demand, unless by his 
acts or words or neglect his now 


averring the truth or asserting the 
demand would work some wrong 
to some other person who has been 
induced to do something, or to ab- 
stain from doing something, by 
reason of what he has said or done 
or omitted to suy or dow esa parte 
Adamson, In re Collie, L. R., 8 
Ch. D., SOT (817) [1575]. 

2“ But the moment the doctrine 
is looked at, will be found to be 
a most equitable one and one in 
fact without which the law of the 
country could not be satisfaetorily 


may act upon the basis that they 
do exist, and the other man docs 
really ach upon that basis, it seems 
to me that itis of the very essence 
of justice that between those two 
parties their rights should be re- 
eulated by that conventional state 
of facts which the two parties agree 
to make the basis of their action.” 
— Per Lord Blackburn in Burkin- 
shetio v. Nicholls, L. R., 3 Ap. Ca., 
1004. (1026) [1878]. See £n re British 
Pure Linseed Cake Co., 
a3 (X39) [1575]. 


Farmers 
L. R.,7 (in. D., 


Ys top pel b y 


Conduct, 


A rile of. Evi 
(conce, 
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The rule of Estoppel by Conduct carries these, principles 
à ste p further. ‘Upon the general grounds of faith and 
egod conscience a person who, by his declaration, aet or 
omission, has caused another to believe new certain state 
of things and. to act upon his belief, is precluded from. 
denying the trath of that which by his conduct he has 
used the other to believe to be true. Lt must appear 
that there was on the one side a misrepresentation as to, 
or a concealment*of, material facts made either wilfully 
or unintentionally to a person ignorant of the truth of 
the matter. There must further be the probability that 
the latter should act upon the representation, and he must 
in faet so act upon it before an estoppel can arise. The 
misrepresentation need not be made in express terms, and 
is frequently scarcely to be deseribed as a misrepresen- 
tation at all, but may be implied. from the general con- 
duet of the party making it, and it will be sufficient to 
shew that, under the circumstances, any reasonable man 
would be deceived.) What is chiefly to be looked to is not 
the motive with which the representation is made, nor the 
state of knowledge of the party making it, but the efect 
of the representation and the positon of the person who 
was induced to act? The essence of the matter is that 
the latter has, been misled. 

But it must be recollected that an estoppel of this kind 
eannot form the basis of an action, and 15 only a rule of 
Evidence, and this fact distinguishes the ease of estoppel 


[1820]. 


every 


1 5 Tt isa very old head of equity “Tho principle applies to 


that if a representation is made case where confidence is 


to another person going to deal in 
a matter of interest upon the faith 


of that representation, the former 


shall make that representation 
good if he knows it to be false.” 
— Per. Lord Eldon in Means v. 
Bicknell, 6 Ves., 183 [1801]. See 
Smith v. Kay, 7 H. Ly Ca., 790 


aeyguired and abused, where con- 
fidence Is reposed and betrayed.” 
— Per Lord Kingsdown, at p. 779. 
2 Sarat Chunder Dey v. Gopal 
Chunder Laha, L. R., 19 E. A., 203 
(I892} The subject is very fally 
discussed in the chapter on Repre- 
sentations, Part J, Chapter I. 
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misrepresqntation has been so much diseussed.! And, the 
old rule that estoppels to be effeetive must be clea rly made 
ont applies with peculiar force in’ this country. Tt Mas 
been often saisb that the language or conduct upon which 
an estoppel is based mast be unambiguous ant unequivocal., 
This does not mean that either the language or the conduct 


must be such that it cannot possibly he open to differgnt 


constructions, but only that it must be such as will be 
reasonably understood in a particular sense | y the person 
to whom it is addressed? 

A very common case in this coun try as that of the 
owner or mortgagee of property standing hy and allow- 
mg an intending purchaser to deal with it under the 
belief that it belongs to some one else, and to advance 
money to third parties upon the security of the property, 
or to buy it of them for good consideration.” è The 
doctrine of acquiescence tô which this class of cases? is 
referable is founded upon conduct, 

Where a person takes a conveyance of an estate in the 
name of another, and while constituting such person the 
legal owner also allows him to appear to all the world as 


the sole equitable owner, he cannot turn round upon one 


Who has honestly dealt with such person on. the faith of 


his apparent ownership and set up the seeret trust iu. his 


own favours 


In connection with this subject the effect of arrange- 
ments made in fraud of creditors, as between the colluding 


parties, requires examination, The subject will be further 


considered in connection with matter in writing. 


The doctrine of acquieseence also applies to cases where a 


binding family arr: angenie nt, has been entered into for the 
purpose of effecting a partition or distribution of fanily 


property or to recognise its disposition or management : 


š — — — — € — — — — ye ee ais a. DAMM Pr om o: 1 oo thet datu m erm emis amm es 


| Mee Derry v. Peek, L. R., 14 9 Part E, Chapters 1, H. 
! M 2v t ( . | 
Ap. Caz ERY [185 H g l | 4. Part [, Chapter |I. 

2 Per Bowen, Lb. J., in Low v, 
Howrerie, V. Ra, 3 Ch., 701, 106. y Fart F Chapter X. 


Estoppel by 
acc nulexseenee 
founded upon 
coirduet, 


Bonami tran- 
uucblolns, 


"Trust. 


Estoppels clas- 


sified accord- 
ing to the 
transactions 
out of which 
they arise. 


Landlord and 
Tenant. 
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ini: of a similar nature is the case where an adoption 
though invalid, has been recognised by long and active ac- 
quiescence, so that ^t would be lenitatis to Insist upon 


‘its invalidity." 

In the cases ee E, the relation between 
the parties appears to be one of trust rather than of 
cortract. By far the most numerous cases, however, arise 
out of contractual relations or relations analogous to 
contract, and it will be conducive to a clearer apprehen- 
sion of the subject if the cases are arranged with reference 
to the transactions out of which they arise. 

The estoppels between landlord and tenant arise out of 
thé contract between the parties. Where the relation of 
landlord and tenant has been created, the lessee is not 
allowed to question his lessor’s title during the continuance 
of the tenancy, though he may confess and avoid it by 
shéwing that the tenancy has expired. The same rule 
applies to persons claiming through the tenant or coming 
into possession by license of the person in possession. The 
relationship of landlord and tenant may be inferred from 
the payment of rent, attornment, or other circumstances, 
but it is open to the tenant to shew mistake. The question 
frequently arises, from whom has the tenant derived pos- 
session, and the tenant may under certain circumstances 
shew that the title is not in the landlord but in some other 
person. The estoppel against the landlord is a kind of 
estoppel by title, and arises where the lessor has stated 
that he is entitled to a specifie estate, and the lessee acts 
upon the assumption that such an estate was to pass, but 
only a smaller estate did in fact pass. The grant, in such 
a case, operates upon any after acquired interest of the 
grantor. Another estoppel may arise where a landlord 
allows tenants to erect buildings on the land and there 
has been something nearly amounting to an agreement or 
license to that effect.’ 


> Part f, Chapter H. ? Part I, Chapter IIT. 


EQUITABLE ESTOPPEL. 223 


The case of a licensee of a patent is very analogous Licensee of 
to that of a tenant. He has contracted with the licensor — 
for the use of the invention without regard to the sfact 
whether it can be sustained upon litigation. He may, 
however, show that the patent has expired. It is con- 
ceived that similar principles may apply in the case of 
trade-mark and copyright. Reported cases upon this subject 
are infrequent in India, but numeraus instances may Qceur 
in the transaction of mercantile business 


An estoppel also arises in the case of bailor and bailee Bailor and 
upon the analogy of the preceding cases. A bailee 15 not — 
permitted to deny that his bailor had, at the time the 
bailment commenced, authority to make the bailment, 
but he may shew that the bailor’s title has expired, or 
that some other person is the owner of the goods. If the, 
bailee delivers the goods bailed to the real owner, he may, 
as against the hilo, shew that such a person had a yight 
to them. This is called pleading the jus terti? 

Various forms of estoppel under the Contract Act Vendor and 
arising out of the relation of vendor and purchaser will "e 
require examination. A vendor, who has recognised in 
certain ways the title of a subsequent purchaser for value 
by leading the latter to suppose that he has assented to 
the sub-sale may be precluded from asserting his lien. 

The principle here appears to be analogous to that applied 
in the ease of dealings by pn ostensible owner with 
immoveable property. 1n connection with this subject 
the construction placed by the Courts upon sections: 95 
and 108 of the Contract Act has to be noticed. In this 
chapter will be considered, in connection with section 234 
of the same Act, the case of a vendor, who by election | 
has precluded himself from suing either a primcipal or 
an agent, The doctrine of election is another form of 
saying that a man may not approbate and reprobate in 
respect of the same matter, and 1n certain cases an election 
will be imphed from conduct, ? 


Un ee me — — —— ——ü — — — — 


2 Part L, Chapter IV. 2 Part L Chapter 5j ? Part I, Chapter VI. 


"aom wa Oe —— — — — — — 2 — pns dm 





VAa ynm 





— — — a 


Principal aad 
Avent, 
Partnera, — 


Negotiable 
Instriuneuts, 
Companies, 


Malter in 
Writing. 


94 LEADING PRINCIPLES. 


Cor tain cases of estoppel in connection with principal 
and avent, and partners, have been dealt with together. 
Thee — principle in these cases is that a »indnd 
whose negligence has enabled his agent to #heat a third 
party acting with ordinary caution is responsible for the 
acts of such agent, and a retired or dormant partner 
whose conduet has caused third persons to deal with the 
firm upon his eredit is precluded) from denying the 
authority of the ostensible partners to bind him. The 
question here is whether an ostensible authority ean be 
inferred from the circumstances. The Hability, to a prin- 
eipal, of persons who have dealt with the agent also 
reqayres notice, and the ability of an agent, who has 
induced others to eontract with him by representing 


himself to be the authorised agent of another, will be 


discussed upon the ground of warranty or estoppel in 
connection with section 205 of the Contract Act. Some 
other estoppels will also be noticed. 

The estoppels in connection with Neeotiable Instru- 
monts? and Companies? present. problems of considerable 
difticalty which cannot be here enumerated. They will 
be discussed at some length in sueceeding chapters. It 
has been thought advisable to deal in a separate chapter 
with Hstoppel arising out of Matter in Writing. Hstoppel 
hy Deed in its techmeal sense, as above pointed out, cannot 
he said to have been fully recognised in this country, and 
the estoppel which arises out of written agreements or 
from assent thereto, is, when analysed, found to be a 
form of Extoppel by Contract. The attitude of the Courts 
towards Estoppel by Deed, and the main rales which 
appear to be applicable when a question | of estoppel arises 
in connection with documents, will be discusse d, and cer- 
tain other subjects presented which may be conveniently 
treated in this connection? 


! Part I, Chapter VIT. 9 Part I, Chapter 1X, 
? Part I, Chapter VELL : * Part I, Chapter X- 
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Passing from the subject of Estoppel by Representa- 
tion to that of Estoppel by Judgment, it would seem 
that Admissions in the course of eudicial Proceedings! 
form the cownecting link between the two branches of 
Kstoppel. An admission, which is similar in*effect, though 
less in degree than an Estoppel by Representation, may be 
defined as a'statement or course of conduet giving risg to 
presumptions varying in degree as td their force and effect, 
and sometimes at the most raising an inference as to the exis- 
fence of a certain state of facts which the party against whom 
the admission is being used is at liberty to rebut by evi- 
dence, at other times dispensing with all evidence by shewing 
that the fact is already admitted and is conclusive upon, she 
point at issue. In the latter ease the admission has given 
birth to an estoppel, and the doctrine being set in motion 
all further enquiry 7pso facto ceases. , 


Admissions in this country frequently arise out of stàte- 
ments or conduct in the course of judicial proceedings, in the 
pleadings, or by way of argument or evidence, or in any 
way so as to make out a definite case relied on by the party 
responsible for the admission. The rale has been stated 
to be that such statements or conduct can only work an 
estoppel as between the parties or their representatives as 
to such material facts as have been found aftirmatively to 
warrant the judgment of the Court upon the issues joined ; 
and the other party must also Aave been induced to alter 
his position. Where the admission has not resulted in 
affecting the legal status of the parties, or is erroneous, it 
will only be taken as evidence against the party making it. 
If this definition be correct the matter is not far removed 
from Estoppel by Judgement. But it would appear that all 
conclusive admissions are based upon Representations and 
are to be referred to Conduet, and in this view of the matter 
the subject is closely allied to Estoppel by Representation. 


1 Part T, Chapter XI. 
2 Civa Rau Nanaji x. Javana Rau, 2 Mad, rt. C.. 31 [1861]. 
J : , | 
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Where parties have allowed a suit to be conducted upon 
a certain assumption in the lower Court, they Will not be 
ulléwed in appeal to gecede from their admissions. 

Compromise of An estoppel may also arisc out of the bong fide compro- 

legal proceed- 

ings, mise of legalchims pendente lite, provided the agreement. 
upon which the decree was obtained has been performed 

tz the one side. So an undertaking not to appeal, given 
in good faith, and fo&nded upon sufficient consideration, 
(provided 1t 1s not:an agreement to oust the jurisdiction of 
the Courts) will work an estoppel. 
JI.— ESTOPPEL BY JUDGMENT. 

Res Judicata, — "Tug subject of Hes Judicata remains to be considered. 
Thé rule, as recognised and acted upon in England and other 
civilised countries in Europe, 1s that in order to make an 
adjudication in one suit a bar to the plaintiff's proceeding 
in another it must be shewn— 

* (1) that the parties are the same in both suits ; 
(2) that the thing sought to be recovered is the same; 
(3) that the ground upon which the claim is ee 
are the same ; and 
(1) that the character in which the parties sue or are 
— sued is the samo.! 

Duchess of The rule is laid down as follows in the Duchess of. King- 

oi de ston's ease (1776) by Sir. William de Groy?:—* From the 
variety of cases relative to judgments being given in evi- 
dence in civil suits, these two deductions seem to follow 
as generally true: first, that the judgment of a Court of 
concurrent jurisdiction directly upon the point, is as a plea, 
a bar, or as evidence, conclusive, between the same parties 
upon the same matter directly in question in another Court; 
secondly, that the judgment of a Court of exclusive 
jurisdiction directly upon the point isin like manner conclu- 
sive upon the same matter betwcen the same parties coming 


1 Per Garth, C. J., in Deno- ? Chief Justice of the Common 
bundiioo Chowdhry v. Kvistomonee — Pleas, afterwards Lord Walsing- 
Dossee, I. L. R., 2 Cale., 152 (157) hàm. 

[1876]. " 
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incidentally in question in another Court for a different 
purpose. "But neither the judgment of a concurrent or 
exclusive jurisdiction is evidence of ayy matter which comes 
collaterally in question theugh within their jurisdiction, 
nor of any matter incidentally cognisable, nor of any 
matter to be inferred by argument from the judgment." ! 

And the rule is concisely “stated by Lord Kenyon, C, J., 
in Greathead v. Bromley “Now # an action be brought, 
and the merits of the question diseussed between the parties 
and a final judgment obtained by either, the parties are 
concluded, and cannot canvass the same question again in 
another action, although perhaps some objection or argu- 
ment might have —* urged upon the first trial which 
would ben led to a different judgment." 

There is nothing technical or peculiar to the law of Recognition, 
England in this doctrine; it is recognised by the Civil Law idis — 
and has been held by the Privy Council to be perfgctly 
consistent with the Code of Civil Procedure? Indepen- 
dently of the provision in the Code of 1859, the Courts in 
India recognised the rule and applied it in a great number 
of cases, and the re-enactment of the provision in the Code 
of 1877 appears to have been made with the intention of 
embodying in sections 12 and 18 of that Code tle law 
then in force in India instead of the imperfect provision 
in section 2 of Act VIII of 1859.4 The provision in the 
present Code corresponds very nearly with that in the 
sode of 1877. 

The doctrine of res judicata requires to be considored Judgments iu 
first with reference to judgments in personam, that is, PO" 
binding we individuals and not apes pud world at large. 


————— — N'— — — a ee — yn — — — — — eee ve! NM 
ne in — — — — — —— — — — " 


t Smith’ ` Le: ding pee “Oth suit Ties On a cause of action 


ed., Vol. ii, p. 813, 4. which shall have beenheard and de- 
2 17 East., 456 [1708]. termined by a Court of competent 


8 Act VII]. of 1859, s. 2 3 — jurisdiction. in a former suit be- 
Khuyowlee Singh v. Hossein Dux — tween the same parties or between 
Khan, 7 B. L. R., 673 (678) [1571]; parties under whom they claim.” 
section ? of Act VIII of 1859 ran 4 Misir Raghobar Dial v. Sheo 
as follows :--** The Civil Courts  Laksh Singh, l.L.W.,9Cale..439(445); 
shall not take cognizance of any L. R., l. I. A., 197 (202, 4) [1582]. 


Forum, 


Parties. 
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Adopting the division in. Menebundhoo ( ‘howdhry’s case the 
subject. falls into four different topics: (a) forum ; (b) 
parfes ; (c) subject-ngitter ; (d) cause of action. 
(a)'Forum.'—-The decision in the former case must have 
been a final deeision of a Court of competent jurisdiction. 
Compe tent to try means competent to try with conclusive 
effegt.? and is to be construed. with reference to the juris- 
diction of the Court at the time the suit was brought.’ 
Competent is equivalent practically to concurrent, and 
means a Court which has jurisdiction over the matter 1 
the subsequent suit in which the decision is sought to he 
used as conelusive.* Concurrent jurisdiction means con- 
curpent as regards pecuniary limit as well as subject-matter, 
otherwise the lowest Court in India might determine finally 
and without appeal the title to the greatest estate in the 
Indian Empire? A decision is. finalS when tt is such that 
the Court making it could not alter 1t (except on review) 
on the application of a party. or reconsider it of its own 
motion, and a decision open to appeal may be final until 
the appeal is made.” The Court must have exercised its 


judicial mind and come to a conclusion that one side is 


right and pronounced a decision accordingly.’ 

(^) Parties ’— A decree obtained without fraud binds the 
parties to a suit, their privies, und representatives. Section 
13 of the Code™ recognises decrees Or rjudgmol nts as binding 


^ " nl ac ME M —— — Ro luc ——· * 
— —— —— 


t Part H, Chapter 1 TI. e€ Jenkins v. Robertson, L. n. TEE | 

2 Bholubhai v. .Adesang, L L.R., H. L. (S. C, 117 (0123) [1861]. 
0 Bom., 75 [1884]. 9 Part ll, ides Lt 

a“ Raghunalh Panjah v. Tssur 10 ** No Court shall try any suit or 
Chunder Chomdhry, 1l. L. R., 1l. issue in which the matter directly 
Cale.. 153 [15881]. and substantially in issue has been 


^ Misir. Rayhobar Dial v. Raja directly and substantially in issue 
Sheo Baksh Singh, L.R.,9 I. A., 197 in à former suit between the same 
[1882]. parties or between parties under 
5 Run Bahadur Sine gh v. Lucho whom they ui any of them claim, 
Koer, I. L.. R., n Cale., 301 (309) ; litigating under the same title, in a 


Court of jurisdiction competent te 
Ju. R., 12 I. A., 23 (38) (18841. J omy int to 
6 Part IL Chapter VI try such subsequent suit or the suit 
B ————— c in which such issue has been subse- 


7 Act XIV of 1852, s. 13, Expl. — quently raised, and has been heard 
Iv. : and finally decided by such Court.” 
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upon the parties to a suit or persons claiming under those 
parties, or in the language of the English law their prives. 
Persons represented by the parties, ws for instance those 
interested in the estate of a testator or intestate, or the 
members of a joint-family, are ngt expressly recognised. 
Strangers to a suit are in no way affected by the decision 
unless it is within the limited class of cases know» as 
judgments in vem. The effect of Yraud upon judgments 
will be considered hereafter. $ 

(c) Subject-matter.'—The thing sought to be recovered in Subject 
both suits (¿dem corpus, quantitas eadem) must be the same, — 
or, in other words, the matter in respect of whieh res judi- 
cata is said to operate so as to bar a subsequent suit ysust 
have been directly and substantially in issue in. the former 
suit? The matter must not be incidentally or collaterally 
in Issue or subsidiary to the main question or ynerely to be 
inferred by argument,’ but must have been alleged by,one 
party in the former suit and*either denied or admitted ex- 
pressly or impliedly by the other,* and any matter which 
might and ought to have been made ground for defence or 
attack in that suit must be deemed to have been directly 
and substantially in issue,? 

(d) (Cause of action -—The eause of action must Be the Canse of ac 
sume (eadem. causa peteud?), that is, the grounds which are m 
the foundation of the right to sue (dene jus), in other words, 
the remedial right by which relief is Claimed, must have 
been the same in both cases; and any relief claimed in the 
plaint which is not expressly granted by the decree in the 
former suit must be deemed to have been refused.” The 


expression “cause of action” is to be construed with 
reference to the substance rather than the form of the 


1 Part [T, Chapters IV and V. ^ Act XIV of 1882, s. 13, Expl. i. 
2 Act XIV of 18582, s. 13. 
"MM tein HERUM matters constractively in issue. 
Koer, I. L. R., 11 Cale., 501 ; L. R., : E — 
12 T. A., 23 [1884] ; Musst. Edun, $ Part H, Chapter Lo * 
Musst. Bechun, 8 W. R., Vio (179) 1 Act XIV of 1852, s. 13, Expl. 
| 1567). ili, ^ 


5 Jb, Expl ii. That is to say, 
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30 LEADING PRINCIPLES. 


action,’ and refers to the media upon which the plaintiff 
asks the Court to arrive at a conclusion in his favour: 
the precise form in*'whieh the action is brought being 
immaterial, provided the same right and title was Mns 
stantially in issue in both suits.’ 

m the sense that the findings and 
grounds of decision bind enter omnes, are probably to be 
regarded as limited to one class of eases—the adjudications 
of tale uty C fourts in prize causes where all the world 
are regarded as being parties.4 Since the decision of 
the Appeal Court in De Mora v. Concha’ and of tho 
House of Lords in Concha v. Concha,’ it will in all pro- 
bability be held that the generally received kinds of judg- 
ments zn rein, with the one exception above noticed, operate 
in rem against all persons only so far as the judgment 


Judgements Zn rem, 


itself is concerned, and beyond the judgment only parties 
and their privies will be within the estoppel? 

In Jogendro Deb Roykut v. Funindro Deb Roykut? 
the Judicial Committee observed : * Their Lordships do not 


Mass. 411] it was held that a neces- 
sary finding as to the capacity of 
the testator in a probate cause was 
not conclusive in an action be- 
tween one of the parties to the pro- 
bate cause and a third person who 


1 Rajah of Pittapur v. Sri hajar 
Row Buchi Sittaya Guru, Ta R., 
12 L A., 16 [1884]: Soorjomonece 
Duyee v. Suddannnet Mohapaltter, 


ge! B. L. R., 304 [1875]. 


2 Musst. Chand Koer v. Partah 
Singh, la R., 15 I. A., 150 (153) held a deed from the testator. 
[1585]. 1 See an instructive note on the 


subject by Mr, Bigelow in the Law 
Quarterly Review, Vol. n, 406. 
The history and position of judg- 
ments in vent in this country prior 
to the Evidence Act is noticed in 
the Chapter on Judgments in rem, 


9 Srimoti Kamini Debi v. Ashu- 
tosh Mookerjee, li R., 101. A., 150 
[1865]. 

^ Bernardi v. Motter, 2 Doug., 
980 [1751 ]. 

5 |, R., 20 Ch. D., 268 [1585]. 
see Yara- 


61, R., 11 Ap. Ca, 541 [18586] It 
was held approving the dectsion of 
the Court of Appeal that an mate- 
cessary tinding of a Probate Court 
as to the domicile of a testator was 
not binding upon persons in reality 
not parties to the probate proceed- 
ings or properly represented there 
by the testator, In an American 
case Brigham v. Layer weather, 110 


Part Il, Chapter VII. 
halamma vc Anahala Naranma, 2 
Mad. H. C. R., 276 [18041] ; see also 
Kanhya Lall v. kadha Churn, T 
W. R., 398 [1807]; Jogendro Deb 
koykut ve FPunindro Deb hoy ktue, 
H M. 1. A., 878 [1871]; Ahimedbhoy 
v. Vadleebhoy, 1. L. R., 6 Bom., 703 
[1882]. 
8 ]4 M. L A., 515 [1S7] ]. 
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think it necessary to embarrass themselves with much, dis- 
cussion with respect to the nature of a judgment in rem, 
technically so called. It appears to them extremely doubt- 
ful whether there exists in India (exclusive of the partic- 
ular jurisdictions which are exercised by thé High Courts 
in matters of probate and the like, and which in the case 
of war might be exercised in matters of prize) any ordir try 
Court capable of giving, what can be called technically a 
judgment zu vem." — This view had been previously taken 


by Sir Barnes Peacock in. Aunhya Lall v. Radha Churn, 


a case with reference to which section 41 of the Evidence 
Act was framed. 

The subject of judgments ¿in rem is considered fursher 
below. For the purposes of the present chapter it is 
sufficient to state thet a judgment, order, or decree, m order 
to operate ¿n rem must be a final judgment of a competent 
Court made in the exereise of Probate, Matrimoraal, 
Admiralty or Insolvency Jurisdiction. It should, however, 


* judgment in rem” is 


be premised that the expression 
nowhere used in the Evidenee Act. 

Foreign judgments 72 personam? have frequently been 
enforced by suit in this country, being considered to im- 
pose a duty or obligation which the Courts are bound. to 
give effect to. The law on this subject, with.one exception 
to be noticed hereafter, has followed the precedents laid 
down by the English Courts. he English Case-law must 
therefore be referred to when any new point arises for de- 
cision. There are, however, enactnvents relating to foreign 
judgments, the method of enforcing them by suit, and 
the cases in which they may be pleaded as a bar to suits.’ 
In addition to the ordinary doctrines of res judicata, there 
üre certam special rules applicable to foreign judgments 
which will have to be considered. 


17 W. R., 335 [1867 ]. ^ Act XIV of 1582, ss. 2, 12, 13, 
2 Part I1, Chapter VII. See Expl. vi; 143 ; Evidence. Act (1 of 
Evidence Act, s. 41. 1372), ss. 75 (6), 52, 56. 

3 Part H, Chapter VHI. . 
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Enferceable by. The general rules relating to the enforcement of foreign 

"m judgments are that the judgment must cone usively eS- 
tablish the debt and must be final and unalterable in the 
Jourt which pronounced it beforo it can operate as ves 
judicata ; and Hf this is the case the judgment cannot be 
re-examined upon the merits to shew that the Court was 
In. error on the facts or the law; fraud and want of 
jurisdiction, however; are good grounds for impeaching a 
foreign judgment, 

May be pead- A somewhat different set of rules is applicable where a 

ed in bar, be . E p. da A 
foreign. judgement is pleaded by way of defence to a suit ; 
such a judgment may be attacked upon the merits or as 
drsvlosing errors in Jaw, as well as upon the ground of 
fraud or as contrary to natural justice.! 

Qu of [From the short foregoing sketch the limits of the sub- 

feet may be seen. The development of the doctrines of 
Iuscoppel in this country has followed the course of busi- 
ness, and the conditions of life with which the Courts have 
to deal, and many new applications of the doctrines have 
arisen. The law is chiefly Case-law unincumbered by fre- 
quent Legislative interference. The doctrines of Estoppel 
as introduced into India have been from the first worked 
with a disregard of pure technicality and with a view to 
their beneficial application. Codification has grown out 
of, and received shape from, existing Case-law instead of 
preceding and endeavounng to anticipate it. It follows, 
theretore, that the subject stands clear of history, and the 
old division adopted ir English and American text-books 
may be disregarded as technical and obsolete, the subject 
being treated with regard to its natural development. An 
attempt has been made to arrange the cases under each 
braneh of the Jaw, and this method will, it is conceived, con- 
duce to more practical usefulness than the adoption of any 
treatment, founded either upon Jurisprudence or History. 


1 See Act XIV of 1882, s. 15, as amended by Act VII of IS88, s. 5. 
The subject is discussed below, Part II, Chapter VHI, 
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[ESTOPPEL BY REPRESENTATION. | 
Doctrine of Derry v. Peek [1889] has no application— Estoppol defined in 
relation to innocent representations-—Éstoppel is not a cause of action 
but a rule of evidence— Low v. Bowverie 11891]-- Representations-- Doc- 
trine of changed situations— Representation must be of existinjr, fa3t$ — 
The same representation may constitute a term in a contract and may 
work an estoppel - Generally amounts to contract or hcense—Privity—- 
istoppel by conduct— Effect of representation chiefly to be considered-— 
Classification according to intention— Propositions in Carr v. London 
and North- Western Railway Co, [1875]— Inference from conduct—Proxi- 
mate cause—Development of the modern doctrine—/ickard v. Sears 
[1537 ]—Freeman v, Cooke [1848]--Sarat Chunder Dey v. Gopal Chundei 
Laha |[1892]—Evidenee Act, s. 115—Attitude of the Indian Courts— 
Ganges Manufacturing Co, v. Sourajmall [1580]—Ganga Sahai v. Hira 
Singh [1880] and Wishaw v, Krishnan [1883] overruled by the Privy Coun- 
cil [1802]—There may be estoppel without fraud—Authoritative exposi- 
tion of the doctrine of estoppel by representation 1n Sarat Chunder Dey’s 
case-- Classification according to intention, cases presented-—Active mis- 
representation—]llustrations— Conduct of culpable neghlgence-—Sefon. v. 
Lafoue [1887]—Coventry v. Great Eastern Railray Co, [1888]---Carr v. 
London and North-Western Radway Co, [1875]-— Conduet of indifference 
or acquescence—Inference from couduct—-Acquicscence—Standing by — 
Knowledge of logal rights not the true criterioa—Sonetimes the relation 
of trust is created. 


BRFORE analysing the representations upon which Estop- the doctrine of 
NN Ao D crr—— — «0 Vor Derry ví Peek, 
pels are founded it is necessary to repeat, (and this will pas ro applica: 


keep the subject clear of the controversy which has taken e Lo 
plece upon the subject of innocent or negligent representa sentaticn. 
tions,) that an estoppel does not give rise to a cause ot 

action, but is a rule of evidence by which one party is 

assisted to relief owing to his opponent being estopped 

from denying the truth of something which he has said or 

done. In such a case the estoppel fills up a gap in the əvi- 

dence and, by preventing either plaintiff or defendant from 

C, LE | 9 


Low », Bou- 
verie [1891]. 
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disputing a particular fact alleged, becomes effe-tive, either 
hy furthering the action to a successful issue, or by anni- 
dating and destroSing it! The subject, therefore, stands 
clear of the doctrine established by the House of Lords in 
Derry v. Peék? that e person is not liable upon a false 
representation upon the faith of which another person acts, 
af hough such representation is negligently made, pro- 
vided it is made in the honest belief that it is true. The 
two doctrines are of an entirely different nature, and it 
will be seen that a party to a suit may be estopped by rea- 
son of conduct to which no suspicion of fraud attaches, 
the Courts Jooking rather to the position of the party 
affected by the representation than to the motives or inten- 


tions of the party making the representation.* 
The position of estoppels in relation to innocent repre- 
sentations* is very clearly defined in the recent case of 


! Low v. Bouverie, L. R., 3 Ch, 
01, 82 [1891]. 

2 L. R., 14 Ap. Ca., 337 [1889]. 

8 Sarat Chunder Dey v. Gopal 
Chunder Laha, L. R., 19 1. A., 203 
[1892]. 

5 The decision in Derry v. Peek, 
L. R., 14 Ap. Ca., 337 [1889], which 
does not in any way affect the 
law relating to estoppel, is upon 
the Common Law action of deceit 
which was the counterpart at Com- 
mon Law of the equitable rélief 
granted by Courts of Equity on 
the ground of imisrepresentation 
[See Pasley ve Freeman, 3 T. R., 
0] ; Simm v. Anglo-American Tele- 
graph Co., L. R.,5 Q. B. D., 188 
(206) [1879]. In Derry v. Peek the 
directors of a tramway company 
issued a prospectus stating that 
by their special Act, the Company 
had the right to use steam-power 
instead of horses, and the plaintitf 
took shares on the faith of this 
statement. The Board of Trade 
having refused their consent to the 
employment of steam-power, the 


plaintiff brought an action of de 
ceit against the directors founded 
upon the false statement in the 
prospectus. The Court of Appeal 
were of opinion that the misstate- 
ment having been made without 
reasonable grounds, the defendants 
were liable upon the principle that 
‘if persons take upon themselves 
to make assertions as to which they 
are ipnoraut,whether they are true 
or untrue, they must in a civil 
point of view be hold as responsi- 
ble as if they had asserted what 
they knew to be untrue,” and that 
the above principle extended to ac- 
tions of deceit as well as to actions 
for the rescission of contracts (Per 
Hannen, L. J.—L. R., 387 Ch. D., at 
p. 951). Lord Herschell delivering 
judgment in the House of Lords 
dissents from this view: —'' I think 
it important that it should be 
borne in mind that an action of 
deceit differs essentially from onc 
brought to obtain rescission of a 
contract on the ground of misre- 
presentation of a material fact. 


CHAP. I. | 


DERRY v, 


PEEK, 3) 


Low v. Rouverie,’ where Lord Justice Kay points, out 
that, since Freeman v. Cooke? it has*been recognised 


The principles which govern the 
two actions diffey widely. Where 
rescission is claimed it is only 
necessary to prove that there was 
misrepresentation ; then, however 
honestly it may have been made, 
however free from blame the per- 
son who made it, the contract 
having been obtained by misrepre- 
sentation cannot stand. In an ac- 
tion of deceit, on the contrary, it 
is not enough to establish misre- 
presentation alone ; it is conceded 
on all hands that something more 
must be proved to cast liability 
upon the defendant.” (L. R.,14 Ap. 
Ca., at p. 350) “ First, in order to 
sustain an action of deceit, there 
must be proof of fraud and noth- 


. p- % Ld 
ing short of that will suffice. Se- 


condly, fraud is proved when it is 
shewn that a false representation 
has been made (1) knowingly ; 
or (2) without belief in its truth ; 
or (3) recklessly, eareless whether 
it be true or false. Although J have 
treated the second and the third 
as distinct cases, LE think the third 
is bat an instance of the second, 
for one who makes a statement 
under such circumstances ean have 
nor real belief 1n the truth of what 
he states. To prevent a false state- 
meut being fraudulent, there must, 
I think, always be an honest. behef 
in its truth. And this probably 
covers the whole ground, for one 
who knowingly alleges that which 
is false, has obviously no such horr- 
est belief. Thirdly, if'fraud be 
proved, the motive of the person 
guilty of it is immaterial. It mat- 
ters not that there was no inten- 
tion to cheat or injure the person 
to whom the statement was made” 
[L R., 14 Ap. Ca., at p. 374 ]. 
Derry v. Peek has recently been 


5 EN 
rule at Common Law. 


in Angus v. Clifford, L. R., 2 Ch. 
91, 449 [1891] andain Low v. Bouve- 
rie above cited. In the latter 
case Bowen, L. J., observed [L. R., 3 
Ch. '91, 105]. “As to Derry v. PAN, 
I think? as we have already had 
reason inore than once to explain, 
it decides two things, and two 
things only. First the point of 
Jommon Law required no elabora- 
tion, namely, the point that an ac- 
tiom for deceit or fraud, properly 
so-called, would only lie at law for 
a fraudulent misrepresentation — 
a fraudulent allegation that a fact. 
existed which did not exist, in 
the truth of which rppresentation 
the person making it had no gen. 
uine or honest belief. That was the 
but Der- 
ry v. Peek decides, secondly, that 
in cases such as those of which 
that case was an instance, there is 
no duty enforceable at law to be 
careful in the representation which 
js made. Negligent nusrepresent- 
ation does not certainty amount to 
deceit, and neeligent misrepresen- 
tation can only amonnt to a caus: 
of action if there exist a duty to 
be gareful — not to give information 
except, after careful enquiry. In 
Derry v. Peek, the House of Lords 
considered that the eireuistancós 
raised no such duty. It is hardly 
necessary to point out that if the 
duty is assumed to exist, there 
must be a remedy for its non-per- 
formance.......... But Derry v. Peck 
leaves, as [Lord Justice Lindley] 
has said, altogether untouched, 
first of all the case of warranty ; 
and secondly, cases of estoppel.” 

^D. R., 3 Ch. 791, 82 (1115 115) 
[1891]. 

2 2 Ex. God [18185]. 
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that a statement made by a man with the intention that 
it should be acted upon, and which is acted upon accord- 
ingly, is binding vpon him, so that he is precluded from 
contesting its truth, although it was not fraudulently 
made ; and tlfe‘Lord Justice gives the result of the author- 
ities as follows :— | 
^"** ], There has been from ancient time a jurisdiction in 
Courts of Equity in certain cases to enforce a personal 
demand against one who made an untrue representation 
upon which he knew that the person to whom it was made 
intended to act, if such person did act upon the faith of it 
and suffered loss by so acting. 

^9, "This was readily done where the representation 
was fraudulently made, in which case an action of deceit 
would lie at law. 

“3. Relief will also be given at Law and in Equity, 
even though the representation was innocently made with- 
out fraud, in all cases where the suit will be effective if 
the defendant is estopped from denying the truth of his 
representation. 

“4, Where there is no estoppel, an innocent misre- 
presentation will not support an action at law for damages 
occasioned thereby. 

"5. Estoppel is effective where an action must succeed 
or fail if the defendant or plaintiff is prevented from dis- 
puting a particular fact :dleged : for example, if an assign 
of A sues A’s trustee to recover the fund assigned, and 
the trustee is prevented from denying its existence in his 
hands ; or at law, if the assign of a debt should sue the 
alleged debtor, and he was prevented from denying that 
the debt was due. Or in the converse case, an estoppel 
may be a defence ; as if a joint-stock company were to 
sue a shareholder for calls, and they were estopped from 
denying that the shares were paid up, their action would 
fail. It is obvious that this rule does not apply to an ac- 
tion for deceit. In such an action the plaintiff relies, not 
on the truth of the statement, but upon its falsehood ; and 
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he is bound to prove not only that the representation, was 
untrue, but also that it was made fraudulently. 

“6. Iam not satisfied that reliefsin the nature of a 
personal demand against the defendant has been given in 
Equity in cases which did riot involve freud, or to which 
this doctrine of estoppel would not apply.” 

In the same case Lord Justice Lindley? said :— Dif Estoppel is not 
estoppel is not a cause of action—it is a rule of evi- 1e 969... 
dence which precludes a person from denying the truth der 
of some statement previously made by himself ;" and Lord 
Justice Bowen added? :—* But we must be guarded in 
the way in which we understand the remedy when there 
is an estoppel. Hstoppel is only a rule of evidence ; veu 
cannot found an action upon estoppel. Jéstoppel is only 
important as being one step in the progress towards relief 
on the hypothesis that the defendant 1s estopped from 
denying the truth of something which he has said." — 4 


It now becomes necess: ary A examine more closely the Ropresenta- 
various kinds of Representations which may amount to — 
an estoppel. It has been seen that representations may 
operate either as part of a contract, or apart from contract 
under the general law of estoppel. 


1 L. R., 3 Ch. '91, 101. preventing the person making the 
representation from denying its 
trujh, as against persons whose 

8 “It seems to me that every conduct has been influenced by it. 
representation, false when made Thirdly, it may amount to a cri- 
or falsified by the event, must minal offence. The common case 
operate in one of three ways if itis of a warranty isan instance of a 
to produce any legal consequences. representation forming part of a 
First, it may be a term in a con- — contract. Pickard v. Sears (6 A. & 
tract, in which case its falsity will, E., 469, (1837) ], and many other 
according to circumstanees, either well-known cases are instances of 
render the contract voidable or representations amounting to an 
render the person making the re- estoppel. A false pretence by 
presentation liable either to dam- which money is obtained is an in- 
ages or to a decree that heor hs stance of a representation amount- 
representatives shall give effect ing to a crime "--per Stephen, J. 
to the representation. Secondly, in Alderson v. Maddison, L. R., 5 
it may operate as an estoppel — Ex. D., 293 (206) | 1850]. 


2 Ib., 105. 


Doctrine of 
changed situa- 
tions, 


The samo re- 
preseutation 
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La Citizen’s Bank of Louisiana v. First. National. Bank 
of, New € rleans, Lord Selborne, L. C., describes the 
foundation of the doctrine of equitable estoppel by repre- 
sentation ? as follows: “The foundation of that doctrine, 
which is a tery important one, and certainly not one 
likely to be departed from, is this, tbat if a man dealing 
with another for value makes statements to him as to exist- 
ing facts, which being stated would affect the contract, 
and without reliance upon which, or without the statement 
of which, the party would not enter into the contract, and 
which being otherwise than as they were stated, would 
leave the situat/on after the contract different. from what it 
would have been if the representations had not been made ; 
then the person making those representations shall, so far 
as the powers of a Court of Equity extend, be treated as 
if the representations were true, and shall be compelled to 
make them good. But those must be representations con- 
cerning existing facts. $ 
The line between contract and estoppel may perhaps be 
explained by saying that * most of the cases . . . when 
do not — amount to contract, 
In equity a representation 


looked at, 1f they 
"an uncommonly near it. 
may be so made as to constitute the ground of a con- 


tract. Where a Fe makes a re pue of what " 
! L. R., 6 E. & I. A., 352 360) * Brownlie v. Ci — L.R., 5 
[18733]. V Ap. Ca., 952 [1880], per Lord Black- 


? Tt is a doctrine not confined 
to cases in equity, but one which 
prevails at law also; and there 
are, in fact, more cases upon the 
subject at law than in equity "— 
per Lord Cranworth in Jorden v. 
Money. 5 H. L. Ca., 213 [1854]. 

3 [In Rajnarain Bosev. Universal 
Life Assurance Coa, I. L. R., 7 
Calc., 594 [1881], it was held that 
Section 115 of the Evidence Act 
refers to belief in a fact and not in 
a proposition of law. Cf. Guadam 
Venkalasami v. Chinnam, ò Mad. 
H.C. R., 466 [1870], a eurtous case. 


burn. See Pollock on Contract, 5th 
ed., Appendix, Note K. In Low v 
Bonverie, Lindley, L.J., PPM 
** As pointed out by Lord Black- 
buen in Brownlie v. Campbell, the 
line between fraud. and warranty 
is often very narrow, and the 
sume observation is true of the 
line between warranty and estop- 
pel. Narrow, however, as the 
line often is the three words 
denote fundamentally different 
legal conceptions which must not 
be confounded.” L. R., 3 Ch., '81 
(102). 
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says he has done, or of some existing fact, as an induce- 
ment for other persons to act upon it amd they do so det, 
equity will bind him by such representation treating id : 

a contract. In this case an estoppel is available hen 
the question arises as to what evidence ig necessary to 
further or defeat the contentions’ of the parties. “One 
and the same statement may well be a deceit, and a br ix yor 
of contract, and capable of operating as an estoppel.” 2° Or 
if the representation does not amount tq a contract, it may 
still give rise to an estoppel. 

But the doctrine of estoppel by representation only ap- Representa- 
plies to representations as to some state of facts alleged sera ort 
to be at the time actually in existence, and not to promises facts 
de futuro which, if binding at all, must generally be bind- 
ing as contracts. 


Ín most cases iu which the doctri ne n’ Pie kard v, and generali,” 
4 amount to an 
Sears* has been applied; the representation 18 SuGA aS agreement or 


tonmount to the contract or license of the party making ada 


! Maunsell v. Hedges White, 4 
H. L. Ca., 1039 (1055) [1854], per 
Lord Cranworth. 

2 Pollock, on Contract, oth ed., 
06, 

8 Per Selborne, C., in Maddison 
v. Alderson, L. R., 8 Ap. Ca., 467 
(473) : * Besides these there is a 
class of false representatious which 
have no legal effect. These are 
cases in which a person excites 
expectations which he does not 
fulfil, as, for instance, where a per- 
son leads another to believe that 
he intends to make him his heir, 
and then leaves his property away 
from him. Though such conduct 
may inflict greater loss on the 
sufferer than almost any breach of 
contract, and may involve greater 
moral guilt than many com- 
mon frauds, it involves no legal 
consequences, unless the person 


^1 [1807] ; 


making the representation notonly 
excites the expectation that it will 
be fulfilled, but legally binds him- 
self to fulfil it, in which ease he 
must, as it seems to me, contract 
to fulfil it. It will, Y think, be 
found that all the difficulties of the 
subject may be solved by keeping in 
mind this classification (see note 3 
at p. 37) of the different classes of 
false representations "- per Ste- 
phen, J., in Alderson v. Maddison, 
L. R., 5 Ex. D., 295 (296). See 
Mcekvoy y. The Drogheda Harbour 
Commissioners, 10 W. R. (English), 
Cilizews Bank of Louisi- 
ana v. first National Bank of New 
Orleans, 1. R., 6 E. & I. A., 022 
[1873]; Jorden v. Money, 5 H. L. C., 
185 (218, 4, 5) [18554]; Mills v. For, 
L. R., 387 Ch. D., 153 [1587], Pollock 
oa Contract, Appendix, Néte K. 
* 6 A. & E., 409 [1837]. 


Estoppel 
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it! and the party availing himself of the estoppe: acquires 
a right or title thereby against the party making the re- 
presentation. It is,necessary that there should be privity 
between the parties, that is to say, an estoppel is only avail- 
able between the parties to the representation, and those 
claiming under them.? — 


"The rule is generally stated with reference to the con- 


duet of the person making the representation. “If any 
person by actual eXpressions so conducts himself that an- 
other may reasonably infer the existence of an agreement 
or license, whether the party intends that he should do so or 
not, it has the effect that the party using the language or 
so conducting himself cannot afterwards gainsay the rea- 
sonable inference to be drawn from his words or conduct." * 


! Per Parke, B., in Freeman v. 
Cooke, 2 Ex., 604 [1848]: '* No doubt 
unless the representation amounts 
to an agreement or license or 18 
understood by the party to whom 
it is made as amounting to that, 
the rule would not apply.” Cornish 
v, Abington, 4 H. & N., 505 [1859], 
“Tf you choose to say, and to 
say without enquiry, ‘I warrant 
that, that is a contract. If you 
say, ‘I know it, and if you say 
that in order to save the trouble 
of inquiring, that is a false repre- 
sentation-—you are saying what 1s 
false, to induce them to act upon 
it.” Brownlie v. Campbell, L. R., 5 
Ap. Ca., 953 [1880] Per Lord 
Blackburn: *'* Estoppel only ap- 
plies to a contract infer partes, 
and it is not competent to parties 
to estop themselves or anybody 
else in the face of an Act of Parlia- 
ment"—per Bacon, V. C., in Bar- 
rows case, L. R., 14 Ch. D., 432 
(441) [1880]. 

2 Per Cotton, L. J., in Simm v, 
Anglo-American Telegraph Co., 
L. R., 5 Q. B. D., 188 (213) (1879]. 

® Middleton v. Pollock, L. R., 4 


Ch. D., 49[1876]. A matter which is 
res inter alios acta cannot operate as 
an estoppel. The Queen v. Anber- 
gate &c. Co., 1 El. & B., 372 [1853]. 
In Board v. Board, L. R., 9 Q. B., 
48 [1873], R A, a tenant by the 
curtesy, having nothing to devise, 
made a will, leaving the property to 
R for life, with remainder to W in 
fee. R entered as devisee and let 
the defendant into possession. The 
plaintiff, the assignee of W, brought 
anejectment. The Court of Queen's 
Bench held that the defendant 
being privy in estate to R, who 
claimed under the will, was subject 
to all the estoppels which would 
have estopped R, and could not 
say that the will was void and 
that, the heir-at-law being barred, 
R had acquired the fee by twenty 
years’ undisturbed possession. * ft 
is contrary to the law of estoppel,” 
said Blackburn, J., “that he who 
has obtained possession under and 
in furtherance of the title of a 
devisor should say that such title 
is defective.” 

* Cornish v. Abington, 4H. & N., 
505 (596) [1859]. 
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Representations in connection with estoppel have gene- 


* (9 . * +$ e 9 
rally been classified according to the intention or motive of 


the person making them. A petsor» may be prevented 
from denying a certain state of facts if he has made either 
a fraudulent misrepresentation, or,made a false statement 
without fraud but negligently, or has made a false repre- 


Effect of re- 
presentation is 
chiefly to be 
considered, 


e è » o ; * a -— 
sentation without fraud or negligenee.! At the same that 


it must be recollected that the determining element in 
all such cases is not the motive with’ which the repre- 
sentation was made, or the state of knowledge of the 
party making it, but the effect of the representation as 
having caused another person to act on the faith of it.? 

Bearing this carefully in view the following rule may 
be adopted :— 

If a person makes to another, either in express terms or 
by conduct, a material or definite statement of' fact which 
is false, intending that person to rely on it, and he des 
rely on 1t, and is thereby damaged, then the person mak- 
ing the statement is liable to make compensation to the 
person to whom it is made: (a) if it is false to the know- 
ledge of the person making it ; (^) if it 1s untrue in fact 
and made recklessly ; (e) if i is untrue in fact and not 
believed to be true, or believed to be true without any 
reasonable grounds.? 

Representations in connection with estoppel may there- 
fore be broadly classified according to the (a) deliberate 
representation. with knowledge of its falsehood of the 
party making the representation ; (^) conduct of culpable 
negligence of the party making the representation ; (e) 
indifference or acquiescence of the party making the 
representation. 


! Per Brett, M. R., in Seton v. 3 See the remarks of Lopes, L.J., 
Lafone, LR., 19 Q. B.D., 70[1887]. in Peek v. Derry, L. R., 57 Ch. D., 

2 Sarat Chunder Dey v. Gopal 54% (585) [1887] as to “ miarepre- 
Chunder Laha, L. R.,19 I. A., 905. sentations fraudulent in contem- 
[ 1892 ]. plation of law.” 
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in Curr e. "The whe propositions laid down in Carr v. The Lyndon and 
Londonand'N,- North- Western Jiailway Cot may be reduced to the above 
Western Rail- 

way Co, [1875]. EAT TETA These ‘propositions may be paraphrased 
shortly as follows :—! ; 

A, by words or conduct, wilfully endeavours to cause B 
to believe in a certain state of facts which A knows to be 
Chee. Then if B believes in that state of things and acts 
upon his belief, A having knowingly made a false state- 
ment, 1s estopped from averring afterwards that such a state 
of things did not in fact exist.? 

A, by conduct of culpable negligence calculated to lead 
B into the belief of a certam state of facts, causes B to so 
bolieve and to act by mistake upon such belief to his pre- 
judice, such conduct of culpable negligence on A’s part 
being the proximate cause of B's so acting. Then A can- 
not be heard afterwards, as against B, to shew that the 
state of facts referred to did not exist? 

Two propositions remain to be classified under the third 


Active misre- 
present^tion, 
4c ' 


Conduet of 
culpable negli- 
Renee, 


Conduct of 
Indifference me m | 
acquiescence NEAU, 

by which other J 
parties are led A, either in 
to vafer the 


express terms or by conduct, makes a re- 


t iste nee of a 


fae ts. 


presentation to B of the existence of a certain state of 
certain state of facts which he either does not believe to be true or 


has no positive belief either 
intends it to be acted upon 1n a certain way. 


2“ Estoppels may arise on vari- 

us apes all of which the judg- 
ment, in Carr v., The London and 
North-Western Railway Co. .L. R., 
10 €. P., 307] endeavours to state, 
and each of the grounds on which 
an estoppel may arise, there stated, 
is intended to be independent and 
exclusive of the others. An estop- 
pel does not in itself give a cause 
of action; it prevents a person 
from denying à certain state of 
facts. One ground of estoppel is 
where a man makes a fraudulent 
representation, and another man 
acts upon it to his detriment. 


way, but nevertheless he 


D does 


Another may be where a man 
makes a false statement negli. 
rently, though without fraud, and 
another man acts upon it. And 
there may be circumstances under 
which, where a misrepresentation 
is made without fraud and with- 
out negligence, there may be an 
estoppcl.". Per Brett, M. R., in 
Selon v. Lafone, L. R., 19 Q. B. 
D., 68 (70). 


? Proposition 1, L. R., 10 C. P 
at p. 316. 

5 Proposition d, at p. 315 of the 
veport. 
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so act tà his damage in that belief. Then A is estopped 
from denying the existence of that state of facts! 

A so conducts himself that a regsonable man would 
take his conduct to mean a certain true representation of 
facts intended to be acted on in a particulars way. D does 
so act in that belief to his damage. Then A may not 
deny that the facts were as represented. oa 

In the case of Surat Chunder Pey v. Gopal Chander Inference from 
Laha, their Lordships of the Privy »Council point out — 
that there may be statements made, and which have 
induced another party to do that which he would have 
otherwise abstained from doing, which cannot properly 
be characterised as misrepresentations at all, where the 
conduct of one party has led another to draw certain in- 
ferences, and to act upon such inferences. “Ifa party uses 
language which, in the ordinary course of business and the 
general sense m which words are understood, conveys a 
certain meaning, he cannot afterwards say he is not bound, 
if another, so understanding 1t, has acted upon it.““ And 
where a person has condueted himself so as to mislead 
another, he cannot gainsay the reasonable inference to be 
drawn from his conduct.’ 

The above propositions were approved in the esse of ‘Proximate’ or 
Coventry v. Great Eastern Railway Co? and in the case of -— 
Selon v. Lafone5 In the latter case the’ Master of the 
Rolls qualified the expression. * proximate” in the propo- 
sition as to negligence, explaining that expression to mean 
‘real,’ and his opinion was concurred in by Lopes, L. J. 
The remarks of Brett, M. R., which are of historical im- 
portance, are quoted in the foot-note.* 


— — ———————— — Ee — — — —— — — — e y — — — — GR ET — d dimid li — — — — lo — ep aR E et 1 


2 Proposition 2, at p. 317. e '' Before framing the proposi- 
2 Proposition 3, at p. 317. tions in Curr v. The London and 
9? L. R., 19 T. A. 203 [1802], N.- Western Railway Co. | L. R., 10 


4 Per Pollock, C. B., in Cornish O. P., 307], E had referred, L think, 
v. Abington, 4 H. & N., 549 (555) to nearly all the cases on the sub- 


1859 |. ject, and sought to derive from 
5 Jb. them the different proposi*ions re- 


6 L. R., 1 Q. B. D., 776 [1893]. lating to the law of estoppel. The 
' L. R., 19 Q. B. D., 65 [1887]. word ‘ proximate’ was taken from 
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Ag before stated this classification does not grertly assist 
the elucidation of the subject, but the analysis of the doc- 
trine of estoppel has generally started with the question 
of intention or motive; hence, most of the authoritative 
definitions or descriptions have proceeded upon that basis. 
— ]n subsequent chapters an attempt will be made to shew 

Ar application of the doctrine in the various branches of 
the law in India, having regard to the position of the party 
affected. At present, however, it is necessary to trace the 
growth of the rule in equity, and to illustrate its appli- 
cation, and to present the main features of the subject. 


the judgment in Swan v. North 
Britich Australasian Co. [2 H. & 
C., 175 (1863)]. In that case Mellor, 
J., said that the question was what 
was the culpable conduct) which 
had been the proximate cause that 
the defendant had registered a 
forged transfer as genuine ; and 
that the false representation was 
that of the broker and not of the 
plaintiff, and the proximate cause 
which induced the company to 
alter their position to their pre. 
judice was the fraudulent and felo- 
nious conduct of the broker and 
not the negligence of the plaintiff, 
Inthe same case Blackburn,J., said 
“What I consider the fallacy of my 
Brother Wilde’s judgment ts this : 
he lays down the rule in general 
terms ‘that if one has led others 
into the belief of a certain state 
of facta by conduct of culpable 
negligence calculated to have that 
result, and they have acted on 
that belief to their prejudice, 
he shall not be heard afterwards 
as against such persons to shew 
that state of facts did not exist.’ 
This is very nearly right, but in 
my opinion not quite; as he omits 
to qualify it by saying that the 
neglect must be in the transac- 
tion itself, and be the proximate 
eause of the leading of the party 


into that mistake.” It was on 
the strength of these observations 
that I put the word ‘ proximate’ 
into the proposition which I have 
quoted. I think it is clear on refer- 
ence to the facts of Swan v. North 
British Australasian Co. [2H. & C., 
175]. thatthe word ‘proximate’ was 
there used as meaning the ‘ real 

cause, It wasno doubt true,in that 
case that there had been negligent 
conduct by the plaintiff which was 
1n one sense a cause, but was not 
the real cause, of the defendant’s 
action, becanse it would have had 
no etfect unless there had inter- 
vened the fraudulent and felonious 
act of the broker. The meaning 
read by the light of these facts is 
clear enough, but I think I should 
prefer to insert in the proposition 
the word 'real instead of the 
word ‘proximate’” [per Brett, 
M. R., at pp., 70, 71]. In the above 
remarks Lopes, L. J. concurred. 
Fry, L. J., however, doubted, “I 
will not attempt to give any para- 
phrase of the woid ‘ proximate, 
The doctrine of causation in- 
volves much difficulty in philo- 
sophy as in law; and I do not 
feel sure that the term ‘real’ is 
any more free from difficulty than 
the term ‘proximate’ ” [per Fry 

L. J., at p. 74]. 
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The cise of Pickard v. Sears! is described by Mr. 
Bigelow as bearing the same relation to estoppel in pais " 
as the Duchess of Kingston's case dogs to estoppel by re- 
cord. That.was an action of trover for machinery and 
other articles brought by the mortgagee of one Metcalfe, 
the former owner, against a purchaser from the sheriff under 
an execution edad: against Metealte, who had remained 
possession carrying on his trade until the execution issued. 
It appeared that Pickard, the mortgagee, after he knew 
that the sale was in contemplation, came to the premises and 
gave no notice of his claim, but, on the contrary, called on 
the execution creditor’s attorney with Metcalfe, and consult- 


ed with him as to the course to be taken. Pickard, how- 


ever, never mentioned the mortgage or claimed the goods 
as his own. The defendant purchased the goods boná-/ide 
and in total ignorance that Pickard had any interest. 
On the trial before Denman, C. J., the plaintiff obtained 
a verdict. Subsequently the'defendant obtained a rule »is 
for a new trial on the ground that the plaintiff had virtu- 
ally authorised the sale, and was estopped from relying on 
his mortgage, the cases of Graves v. Key” and Heane v. 
Rogers? being relied on. Denman, C. J., in delivering the 
judgment of the Court, made certain observations "which 
have now become classical. ] 

* Much doubt,” said the learned Chief Justice, “has been 
entertained whether these actg of the plaintiff, however 
culpable and injurious to the defendant, and however much 
they might be evidence of the goods not being his, in the 
sense that any persons (and amongst others the defendant) 
would be naturally induced thereby to believe that they 
were not, furnished any real proof that they were not his. 
His title having Been once established, the property could 
only be divested by gift or sale, of which no specific act was 
even surmised. 

1 6 A. & E., 469 [1837]. In White carlier. But its accurate definition 
v. Greenish, 11 C. B. (N. 8.), 220 is extre mely recent. 


[1561], Erle, C. J., states that the 3 3 B. & Ad., 318 note (a) [1532]. 
doctrine is two or three centuries 1 9 B. & C., 577 (586) [1829]. 


ies uP 


Statement of 
the rule, 


Freeman v. 


Cooke [1848]. 
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“But the rule of law is clear, that, where one by his 
words or conduct! wilfully! causes another to believe the 
existence of a certaju state of things, and induces him to 
act on that belief, so as to alter his own previous position, 
the former is eoncluded from averring against the latter 
a different state of things as existing at the same time ; 
aut the plaintiff, in this case, might have parted with his 
interest in the property by verbal gift or sale, without any 
of those formalities that throw technical difficulties in the 
way of legal evidence And we think his conduct, im 
standing by and giving a kind of sanction to the proceed- 
ings under the execution, was a fact of such a nature, that 
the opinion of the jury ought, in conformity to Feane v. 
Rogers? and Graves v. Key? to have been. taken, whether 


he had not, in point of fact, ceased to be the owner." 


The 


rule for a new trial was accordingly made absolute. 
Subsequently, in the case of Freeman v. Cooke, Parke, 


1° Wilfully’ is equivalent to 
‘voluntarily,’ per Pollock,C. B., in 
Cornish v. Abington [4 H. & N.,549 
(1859)]. See Sarat Chander Dey v. 
Copal Chunder Laha, infra, p. 59. 

7“ There is no doubt that the 
express admissions of à party to 
the suit, or admissious implied 
from his conduct, are evidence, 
and strong evidence, against him ; 
but we think that he is at liber y 
to prove that such admissions 
were mistaken or were untrue, 
and is not estopped or concluded 
by them, unless another person 
has been induced by them to alter 
his condition; in such a case the 
party is estopped from disputing 
their truth with respect to that 
person (and those claiming under 
him), and that transaction: but 
as to third parties he is not bound. 
Tt is a well established rule of 
law, that estoppels bind parties 
and privies, not strangers. Co. 
Lit. 352a, Com. Dig. Estoppel (C)." 


—per Bayley J.,in ZTeane v. Royers, 
0 B. & C., 571 (O86) [1820]. 

9 ** A. receipt is an ecdnissiom 
only, and the general rule is that 
an admission, though evidence 
against the person who made it 
and those claiming under him, is 
not conclusive evidence, except as 
to the person who may have been 
induced by it to alter his condi- 
tion [Hrane v. Rogers (9 B. & C., 
577), and other cases, were then 
cited]. A receipt may therefore 
he contradicted or explained ; and 
there is no ease to our Knowledge, 
in which a receipt upon à nego- 
tiable instrument has been con- 
sidered to be an exception to the 
general rule.” Per Tenterden, C. 
J., 1n Graves v, Hey. 35 B. & Ad., 
313 (318) note (a) [1832]. 

42 Ex. Rep., 654 [1848]. “Phe 
rule as explained in Freeman. v. 
Cooke takes in all the important. 
commercal cases, in which a re- 
presentation is made, not wilfnlly 
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B., explained the rule in Peckard v. Sears! as follows : 
“That rule," said the learned Baron, * was founded .on 
previous authorities, and has beén asted upon in some 
cases since.* The principle is stated more broadly hy 
Lord Denman in the case of Gregg v. Welis The pro- 
position contained in the rule itself, as above laid down in 
the 
tablished. By the term ‘wilfully; however, in that rule, 
we must understand, if not that the party represents that 
to be true which he knows to be untrue, at least, that he 
means his representation to be acted upon, and that it is 
acted upon accordingly ; and if, whatever a man’s real 
intention may be, he so conducts himself that a reason- 
able man would take the representation to be true, and 
believe that it was meant that he should act upon it, and 
did act upon it as true, the party making the representa- 
tion would be equally precluded from contesting its truth ; 
and conduct, by negligence or omission, where there is a 
duty cast upon a person by usage of trade or otherwise, 
to disclose the truth, may often have the same effect. As 
for instance, a retiring partner omitting to inform his 
customers of the /act, in the usual mode, that the con- 
tinuing partners were no longer authorized to act as his 
agents, is bound by all contracts made by them with third 
persons, on the faith of their being so authorised... 
[n truth, in most cases in whichs the doctrine in Pickard v. 
Sears is to be applied, the representation is such : as to 


D -—— ee a te - — — — metic — 


in any sense of the — pn 
malo animo, or with intent to 
defrand or deceive, but so far wil- 
fully that the party making the 
representation on which the other 
acts inis it to be acted upon in 
that way "--per Crompton, J., In 
Howard v. Hudson [2 E. & B.,1 
(1853)]. 


! 6 A, & E., 474. 


2 ** Pickard v. Sears,” says Den- 


man, C. J., ‘owas in my mind at the 


time af the trial, -— the princ um 
of that case may be stated even 
more broadly than itis there laid 
down. A person who nevligently 
or eulpably stands by and allows 
another to contract on the faith 
and understanding of a fact which 
he can contradict, cannot after- 
wards dispute that fact in an 
action against the person whom 
he’ has himself assisted in decciv- 


Wells, 10. A. & E., 


7? 


ing." (Greqgnq v. 
00 (07) [1839]. 


case of Pickard v. Sears, must, be considered as es 


Case of retir- 
me partner. 


Sarat Chunder 


Dey v. 
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amount to the contract or license of the parf y making 
il. 2 7 i! 


A most forcible.exposition of the application in this 


Chander Laha country of the rule of estoppel by representation is to 


[1592]. 


D 4 
LI à 


be found in thé recent, case of Sarat Chunder Dey v. Go- 
pal Chunder Laha: in the Privy Council. The question 


-waich arose for decision was as to whether the plaintiff, 


claiming as purchaser from Ahmed Ali and Rahimunnéssa, 
the ee of one Umed Ali Shah Ostagur, was affected by 
an estoppel in consequence of the actings or representa- 
tions of either of his vendors. It appeared that Arju Bibi, 
the widow of Umed Ali, claiming to hold under a Aiba 
granted to her during her husband' s lifetime, mortgaged 
the property after T death to one Kalimuddin, and the 
defendant's predecessors in title purchased at the execu- 
tion sale. „As regard Rahimunnessa, their Lordships held 
thet no case of estoppel was presented against her by reason 
of representations, acts, or omissions on her part, and that 
to the extent of her interest, the claim of the plaintiff to 


possession must be allowed. 


But in regard to Ahmed the Judicial Committee were 
of opinion that a very different state of facts had been 


proved, “The facts,” 


observed 


their Lordships, * as 


appearing on the face of the mortgage itself are, not that, 


! L R, 19 IF. A., 203 [1892]. 
A very similar case, Syed Nucul 
Hossein v. Sheo Sahai, L. R., 19 
JA., 221 [1892],in the same volume, 
is an illustration of conduct not 
sufficient to raise an estoppel. The 
plaintiff's vendor had executed a 
deed of sale as general mokhtar, 
executor, and adopted son of the 
widow, making a general renun- 
ciation of his title as mokhtar, but 
had, after the widow's death, deriv- 
ed title from the next reversionary 
heir of the last full owner (tho 
husband of the widow). The 
Judicial Committee held that the 
fair construction of the deed was 


— — — — — —— —— — —— —— — — 


that the vendor as agent for the 
widow was only selling what his 
principal had power to sell, that 
there was no representation that 
the vendor was selling on his own 
account, and that the plaintiff was 
not estopped from suing, as he did 
not deny the truth of any fact 
represented in the deed. Nor was 
Section 43 of the Transfer of Pro- 
perty Act (IV of 1852) applicable, 
since the plaintit's vendor did not 
represent that he was authorised 
to transfer, nor did he profess to 
transfer, any other interest than 
that of the widow. 
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Ahmed was a witness to the execution of the deed, for 
the witnesses were other persons, but that'he really repyp- 
sented his mother in the whole transaction. He acted 
with Moonsh® Golam Hossein as ammokhtar on her be- 
half under a power-of-attorney authorising him to do so ; 
he signed the mortgage on her behalf and in her name ; 
and he and Golam Hossein received the money advanced’ 
by Walimuddin, as appears from the official certificate 
by the Sub-Registrar endorsed on the deed. 

“Their Lordships are very clearly of opinion that these Conduct rais- 
actings on the part of Ahmed create an estoppel against wd = eee 
him, or any one claiming in his right, from disputing 
the title of Arju Bibi to grant the mortgage to Kalimutl- 
din. “They amounted to a distinct declaration by him to 
the lender that the Aiba im favour of Arja Bibi was a 
valid deed, or in any view, that if the document *was open 
to legal objections, Ahmed in the person entitled o 
challenge the deed waived his right i to do so, and consent- 
ed for his interest to represent and to hold the Aiba as 
valid, and consequently as giving a legal right to Arju 
Bibi as the proprietor to grant the mortgage. There 
wis n distinet representation by Ahmed professing to act 
as his mother’s attorney, that she was owner in possession 
having a good title to create a valid mortgage affecting 
the lands. Ii is, in their Lordships’ opinion, impossible to 
take any other view of the effecte of Ahmed’s conduct in 
the whole transaction, and particularly his signing the 
mortgage and takine payment of the money ; and it is 
equally clear that the transaction was concluded on the 
footing of that representation, and that the creditor was 
thereby induced to lend the money on the security of the 
mortgage, It has been frequently said, in cases of this 
class, that the ereditor is bound to make enquiry into 
the validity of such a tithe as Arja Bibi, the borrower, 
here possessed, and the observation applies with great 
force in this case, in which the Abu was granted without 
consideration, and, as the least enquiry would have shown, 
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without, any possession having followed on if But 1n- 


qniry, or indeed any anxiety as to the title of Arju Bibi 


to grant tho mortgage’ as proprietor in virtue of the heba 
in her favour, was made quite unnecessary’ by the repre- 
sentation and ‘conduct of Ahmed, who was (so far as his 
share of the property was concerned) the sole person 


having a title or interest to challenge the validity of the 


Evidence Act, 


3, Lid, 


hiba, and to object to the granting of the mortgage which 
he himself signed and delivered in exchange for the 
money paid to him. 

“In this state of the facts the terms of Section 115 ot 
the Evidence Act directly apply to the case ; for Ahmed, 
having by his acts and the declaration which his acts 
involved, intentionally caused the lender to believe that 
Arju Bibi as proprietor under the A/ba was entitled to 
grant the. mortgage, neither he nor his representative the 
p'aintiff can be allowed to deny the truth of what was 
thereby represented, believed, and acted on." 

The rule of estoppel by representation is thus stated in 
the Evidence Act :! ** When one person has, by his declara- 
tion, act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to act 
upon such belief, neither he nor his representative shall 
be allowed,.in any suit or proceeding between himself 
and such person or representative, to deny the truth of 
that thing," —and the two following sections apply this 
rule to the cases of a tenant, a licensee, an acceptor of a 
Hill of exchange, and a bailee. The definition is not to be 
regarded as an exhaustive one, or as laying down a 
different rule? to that which is to be gathered from the 
English cases; and there are numerous other cases, in addi- 
tion to those expressly contemplated ‘by the Evidence Act, 
in which the principle of estoppel by representation has 
been given effect to in the Courts of this country. These 
cases will be considered in detail in subsequent chapters. 
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! Act I of 1872, s. 115. 
* Sarat Chunder Dey v. Gopal Chunder Laha, L.R.,10 T. A 208 [1892]. 


*, 
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Previous to the passing of the Evidence Act, the doctrine Attitudo of 
of estoppel by representation was enunciated in vatioks rs M 
forms by the Indian Courts, and general in a mayner 
hostile to its téchnicality. In Bhyro Dutt v. Musst. Lekh- 
rance Koer! Paul, J., said :—** The Courts are governed 
by a law of far wider application than the doctrine of 
estoppel, that is to say, principles of justice, equity and 
good conscience. This very principle obliges the Court to 
look to the conduct of the party who seeks redress.” 
In the Ganges Manufacturing Co. v. Sourujmull? it was and since. 
contended that Sections 115 to 117 of the Evidence Act con- 
tained the only rules of estoppel now intended to be in Ganzes Manu- 
force in British India ; that those rules are treated by the a 
Act as rules of evidence ; and that by Section 2 of the [18%]. 
Act, all rules of evidence are repealed, except those which 
the Act contains. “ If this argument were well*founded,” 
said Garth, C. J., “the consequences would indeed Be 
serious. The Courts here would be debarred from enter- 
taining any questions in the nature of estoppel which did 
not come within the scope of Sections 115 to 117, however 
important thoso questions might be to the due administra- 
tion of the law. The fallacy of the argument is in Supposing 
that all rules of estoppel are also nix of evidence. The 
enacünent is, no doubt, in one sense a rule of evidence, 
lt is founded upon the well-known doctrine laid down 
In Pickard v, Sears, and other cages. In such a ease the 
rule of estoppel becomes so far a rule of evidence, that 
evidence 1s not admissible to disprove the fact or state of 
circumstances what was represented to exist. But * estop- 
pels, in the sense in which the term is used in English 
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116 W. R. 123, [1871]. SCE Ae De 16s 5 Cale, " 69 [Iss]. 
also the remarks of the same lean- In Janaki Ammal v. Kamala 
ed Judge in Donzelle v. Kedar-  thamimal[T Mad. H, C., 265 (1875) | 
nalh Chuckerbulty, TB. L.R, 720. it was inetfeetually argued. that 
[IS71]. see also Newab Sidlee — only two sorts of estoppel were 
v. Rajah Ofoodhya Ram, 40. Moo. mentioned in the Evidence Act, 
I. A., ^40 [1500] : Mohesh Chander and that that case Gi case of waiver 
Chatterjee x, Issur Chumler Chab by conduct). did not fall under 
ferjee, Y Dd. Jur. N. S., 20E [T866]. either of them. 


Ganga Sahat 
v, Mira Singh 
| su], 


Vishnu v, 
Krishnan 
[ | 835]. 


Overruled hy 
the Privy 
Council [i DSL 


There may bo 
estoppel with- 
out frand, 
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legal phraseology, are matters of infinite variety, and are 
i no means confined to the subjects dealt with in Chapter 
VILL of the Evideace Act. 
only from giving particular evidence, but from doing acts, 
or relying upón any particular arguments or contention, 
which the rules of equity and good conscience prevent his 
A large number of cases 


A man may be estopped, not 


using against his qpponent.! 
of this kind will be found collected in the notes to /oe v. 
Oliver? and, whatever the true meaning of Section 2 of the 
Evidence Act may be, as regards estoppels which prevent 
persons from giving evidence, we are clearly of opinion 
that it does not debar the plaintiffs in this case from avall- 
inw themselves of their present contention as against the 
defendants.” 

A less liberal view of the section was taken by the 
Allahabad High Court mn Ganga Sahai v. Jira Singh? 
aud by a Full Bench of the Madras High Court im Vesta 
v. Nvishnan but this view has since been expressly dis- 
countenanced by the Judicial Committee. 

In Sarat Chunder Dey v. Gopal Chander Laha,? their 
Lordships of the Privy Council commenting upon. these 
Cases observed: “In the former of these cases it was laid 
down hy a majority of the Judges that if the clement of 
fraud be wanting there is no estoppel. Ii was expressly 
said, There must be deception, and change of conduet in 
consequence. The Tattar case was one in which an adop- 
tion having taken place, the alleged adopted son claimed 
fo set aside a deed of gift of certain property by his 
adoptive father, granted by him late in fife in favour of a 
straneer. The deed was lable to be set aside as ultra 


+L? R, 7 Mud, 3 [1883]. 


See Chelli v. Muru- 


1 This last remark docs not ap- 


pear to be supported by authority. 

2 9 Sm, L. Ca., Sth ed., 775. 

By. L. R, 2 All, 800 [1550]. 
See Uda Began v. Imetimowd din, 
L I5. R., 1 All, 82 [1875], where 
Storys Equity Jurisprudenec, Vol. 
MH, 3 1545, is cited, 


Tinappa 
yappa, L L. R., 7 Mad., 107 
| 1885]. 


5 L,R. 19 F. A., 200 [1892]. Sarar 
Chamder Dey ve Gopal Chunder 
haha, L. R., 19 1, A., at p- 219, 
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vires if the adoption was valid ; but it was maintained Vishnu x, 
separately that in any view the defendant was estoppe —— 
from maintaining the invalidity of the aaloption by a series 

of acts on thé part of the adopting father, which had 
induced the belief on the part of the plaintiff that the 
adoption was valid, and in consequence of which the 
adopted son had abstained from elugnng a share in the 
inheritance of his natural family. In the end the adoption, 

which was that of a sisters son, was held, after a proof of 

the customary law of Malabar, to have been valid ; but 

before allowing the proof the Court decided that the ease 

of estoppel failed. 

“Tt would be most difficult to reconcile this decjsi$u The term ‘in. 
with that of the case of Luchmiun Chunder Geer Costin v. «ores d 
Kally Churn? already referred to, and the views of this 
Committee as there expressed ; and their Lordships would 
also have great difficultv ne holding, as the Tigh Covet 
did, that a series of acts by which an adoption is profess- 
edly made and subsequently recognised, constitute a repre- 
sentation m law only and not of fact. But apart from 
this, the Court seems to have taken the view that in order 
to create estoppel, the representations founded on must 
have been made with an intention to deceive; and an opi- 
nion was indicated that the law of estoppel under the Indian 
Evidence Act in some — differed from the law of 
Kneland. It was there said? :-— Phe term “intentionally ” 
was, no doubt, — piid. by the substitution 
of it for the term “wilfully ^ in. the rale. stated im 
Pickard v. Sears and explained in Freeman v. Cooke and 
Cornish v. Abinyton, M. was possib v the desien to exclude 
cases from the rale in India to which it might be applied 
under the terms in which it has been stated by the Mnelish 
Courts? Their Lordships are unable to agree in this view. 

On the contrary, as the rale had been modified in England 


"ur there HR the word ‘intentionally ^ in the rule 
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qo W. R. 92 [I8 15]. See dn 2 1, LR., 7 Mad., 8, 
Part I, Chapter II. 
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Inference from established for the word ‘wilfully’ which had been pre- 

— ously used, it Seems to their Lordships that the term ‘in- 
tentionally’ was used in the Evidence Act, 1872, for the 
purpose of declaring the law in India to be "precisely that 
of the law of “England... A person who by his declara- 
tion, act or omission had caused another to believe a thing 
to be true and to act upon that belief, must be held to 
have done so ‘intentionally’ within the meaning of the 
Statute, if a reasonable man would take the representation 
to be true, and believe 1t was meant that he should act 
upon it.” 

Authoritative In the case now cited, Ahmed Hossein, the plaintiff's 

d vendor, was held by the Privy Council to be estopped from 

wes reb ad challenging the validity of a //ha, by reason of his having 
represented his mother m a certain mortgage transaction, 
and having thereby represented to the defendant's pre- 
decessor in title that the Æba was valid. The view had 
been adopted in the lower Courts that there could be 
no estoppel as against Ahmed, who was a minor at the time 
the Aiba was executed, and who may, at the time of the 
mortgage, have honestly believed that the Aiba was genuine. 
There was nothing to shew that Ahmed committed any 
fraud or contemplated committing any. It was further 
held that the defendants, the purchasers at the mortgage- 
sale, were made aware of the invalidity of the Aiba by 
reason of certain proceedings in the Hieh Court, and were 
not therefore boná-fule purchasers without notice. 

Opinion of the * * Under these circumstances,” observed the High Court, 

High Courte «we cannot hold that the Additional District Judge, 
either in determining as he has done, that no estoppel was 
created, or in holding, as he bas done, that the defendants 
do not occupy the position of bonü-/ide purchasers with- 
out notice, was wrong; and this absolves us from consider- 
ing tho farther question which we might perhaps have 
otherwise found it necessary to Gviermine, vie., whether 
if Ahmed and Rahimunnessa were -estopped from disput- 
ing the Aba, that estoppel would have been binding on 
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the plaintiff i in the absenee of proof or knowlodge on his 
part of the circumstances that gave rise fo it." 


The Judicial Committee dia vel :—* With reference to Opinion of the 
Judical Com- 


the views indicated in these passages of the judgments now mittee, 
under review, their Lordships think it right to say that 
it would make no difference in the effect to be now given 
to the plea of estoppel against a purchaser under the mort- 
gage-sale; though it clearly appeared that Ahmed, when 
he acted as he did in the mortgage transaction, was under 
the belief that the Aiba was a valid deed which he could 
not set aside, nor is it of any moment that he neither con- 
templated committing any fraud, nor, in fact, committed 
any fraud by his acts or representations. And their.Lórd- 
ships must further observe that, as the mortgage was 
effectual as a valid title to Kalimuddin, the lender, under 
which, in default of payment of the money lent, he was en- 
titled to sell the property; it follows that any purch:&er 
from him under a sale regularly carried out would acquire 
a valid title to the property, even though he were fully 
aware of all the cireumstances which bad attended the exe- 
cution of the Aiba, and that it had been originally invalid. 
“Tn regard to the first of these points the section of & 115 of the 
the Evidence Aet, by which the question must be deter- Pidonce Act 
mined, does not make it a condition of estoppel resulting 
that the person, who by his declaration or act has induced 
the belief on which another haseacted, was either commit- 
ting or seeking to commit a fraud, or that be was acting 
with a full knowledge of the circumstances, and under 
no mistake or misapprehension. The Court is not war- 
ranted or entitled to add any such qualifying conditions 
to the language of the Act ; but even if they had the power 
of thus virtually interpolating words in the Statuie which 
are not to be found there, their Lordships are clearly of 
opinion that there is neither principle nor authority for 
any such legal doctrine as would warrant this. The learn- 
ed counsel who argued the present case on either side 
were agreed that the terms of the Indian. Evidence Act 


representa 
what is the 
law in England, 


The position 
Of the party 
induced to 
act is to bo 
regarded, 
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did not enact as law in India anything different from the 
law of England on the subject of estoppel, and their Lord- 
ships entirely adopt that view. The law of this country 
vives no countenance to the doctrine that in order to. 
create estoppel’ the person, whose acts or declarations in- 
duced another to aet in a particular way, must have been 
under no mistake hipiself, or must have acted with an In- 
tention to mislead or deceive. 

“What the law and the Indian Statute mainly regard 
is the position of the person who was induced to aet ; and 
the principle on which the law and the Statute rest is, that 
it would be most inequitable and unjust to him that if 
andther, by a representation made, or by conduct amount- 
ing to a representation, has Induced him to act as he would 
not otherwise have done, the person who made the repre- 
sentation should be allowed to deny or repudiate the effect, 
ofelis former statement, to the loss and injury of the 
person who acted on it. TF the person who made the 
statement did so without full knowledge, or under error, 
sibi cmputet. 16 may in the result be unfortunate for him 
but, it would be unjust, even though he acted under error, 
to throw the consequences on the person who believed. his 
statement and acted on it as it was intended he should. do. 
The general principle is thus stated by the Lord Chancel- 
lor (Campbell), with the full concurrence of Lord Kings- 
down in the ease of Cu/recross v. Lorimer?! 1860 z— The 


Lorimer [1860]. doctrine will apply, which is to be found, I believe. | In the 


laws of all civilized nations that if a man, either by words 

by conduct has intimated that he consents to an act 
which has been done, and that he will offer no opposition 
to it, although it could not have been Jawfully done with- 
out his consent, and he thereby induces others to do that 
from which they otherwise might have abstained, he can- 
not question the legality of the act he had so sanctioned 
to the prejudice of those who have so given faith to his 
words or to the fair inferénce to be drawn from his conduct. 


7 Jur. N. X., 149; 3 Macq., 829 [1860], 
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l am of opinion that, generally speaking, if a party, 
having an interest to prevent an act being done, has rl 
notice of its having been done, mfd aequiesees in it so as 
to indaee a reasonable belief that he consents to it, and 
the position of others is altered by their giving credit to 
his sincerity, he has no more right to challenge the act 
to their prejudice than he would have had if it had been 
done by his previous licenze; These words were used 
with reference mainly to acts indicating only subsequent 
consent to an appomtinent which had been made, and 
which might have been objected to when originally made : 
hut they apply à /ort/orz in a case like the present, where 
the person estopped was a party to the transaction itself 
which he, or others taking title from him, seek to challenge 
after a considerable miterval of time. 

voestion that the person 


t. 


“There is no ground for the su 
making the representations which induces another to ct 
must be influenced by a fraudulent intention, to be found 
either in the case just referred to, or in the leading 
authorities of Prekard v. Sears, Freeman v. Cooke? aud 
Cormish v. Abington.’ In the more recent case of Curr 
v. The London and North-Western Railway Company? 
in the Appellate Court of the Common. Pleas, the MAster 
of the Rolls (Lord Esher) pointed out that no doubt in 
certain cases, where estoppel is successfully pleaded 
against a party seeking to act pf variance with his pre- 
vious conduct or declarations on the faith of which another 
has acted, the original statement may have been made 
fraudulently ; but, as his Lordship explained, a fraudulent 
intention is by no means necessary to create an estoppel, 
and accordingly he mentions other cases or classes of cases 
in which the determining element is not the motive with 


which the representation has been made, nor the state of 


knowledge of the party making if, but the effect of the 


1 6A, & E., 469 [1837]. 8 4 H. & N., 549 [1850]. 
2 9 Exch., 654 [1848]. ^ LR, 10 C. P., (316) [1875]. 
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representation as having caused another to act on the faith 
ok it. This case was approved of in the much later case 
of Seton, Laing and Co. v. Lafone'—by a unanimous judg- 
ment of Lord Esher and Lords Justices Fry and Lopes. 
In that case Lord Esher said: ‘An estoppel does not in 
itself give a cause of action ; it prevents a person from 
denying a certain state of facts. One ground of estoppel 
is where a man makes a fraudulent misrepresentation and 
another man acts upon it to his detriment. Another 
may be where a man makes a false statement negligently 
though without fraud, and another person acts upon it. 
And there may be circumstances under which, where a 
misrepresentation is made without fraud and without negli- 
gence, there may be an estoppel? To this statement it 
appears to their Lordships, it may be added, that there 
may be statements made, and which have induced another 
party to do that from which otherwise he would have ab- 
stained, which cannot properly be characterized as * mis- 
Mere inferonce representations,’ as, for example, what occurred in the 
— —€— present case, in which the inference to be drawn from tho 
estoppel. conduct of Ahmed was either that the Azba in favour of 
Arju Bibi was valid in itself, or at all events that he, as 
the party having an interest to challenge it, had elected 
to consent to its being treated as valid.” 
Got Chander The foregoing authoritative exposition of the doctrine 
Dey’s caso of estoppel by representation appears to regard of less 
marksan epoch | uM 
in the subject. consequence the definitions based upon intention and 
motive noticed in the earlier portion of the chapter. The 
decision also marks a distinct advance in the doctrine of 
changed. situations which, being placed upon a very broad 
basis, is likely to atfect an increasing number of cases 
where confidence is reposed and betrayed. And the sec- 
tion of the Evidence Act though not stated to be in conflict 
with the English law, can scarcely be regarded as ex- 
haustive or precise. 


! L, R., 19 Q. B. D., 68 [1587]. 
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Before proceeding to a detailed c xamination of the iA 
ject, it may be useful to illustrate the classification of ! 
presentations presented i in the earliér portion of the ehapter. 


And first as to estoppels arising out of representations Classification 


accordi t 
made deliberately with a knowledge of their falsehood. ordin 


In Me Cance v. London and North-Western Railway Co., — ees 
where the plaintiff signed a deehfration. to the effect Activo 
that the value of certain horses delivered by him for PS’ tion. 
carriage to the defendants did not exceed £10 per horse, Mustrations. 
and the horses were injured owing to the defective state 

of the trueks, it was held that the plaintiff eould not 

recover compensation. Bramwell, B., said: “ If there be 

one principle of law more clear th: an another, it is this, 

that where a person has made a deliberate statement, with 

the view to induce another to aet, and he has acted upon 

it, the former is not at liberty to deny the truth of the 
statement so made. I think if would be most misehievóus  * 

if he could.” 

In Munnoo Lall v. Lalla Choonee Lall? the equitable Mortgageo— 
defence was set up that Munnoo Lall could not enforce reing 
his mortgage-bond against the respondents, because at the 
time of their purchase he had been present when the 
negotiations for the purchase took place, and in answer to 
enquiries had led the purchasers to believe that lie had not 
any lien upon the estate. Upon the issue being raised— 

“Was the existence of the mortgtre-deed intentionally kept 
secret from the defendants at the time of the purchase,” 
and found by the lower Courts affirmatively, their Lord- 
ships of the Privy Council remarked : ** The case is not put 
simply upon the omission to give notice, but upon an actual 
misleading of the defendants, not merely by the acts, but by 
the express declarations of Munnoo Lali himself. so AL 
then, the issue has been properly found it is iis — 
of the case, because it supports the plain equity, that aman 
who has represented to an intending purchaser that hp has 


7 H. & N., 477 [1801]. 271,,490. *"L. R., 1L. A., 144 [1573]. 
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li a security and induced him under that belief to buy, 
cahnot as against that purchaser subsequently attempt to 
put his security inte force! 

So if an agent employed to receive money and bound 
by his duty to his principal from time to time to communi- 
cato to him whether the money duc to him has been re- 
ceived or not, deliberately and intentionally states that the 
money has been paid, he makes the communication at his 
peril, and is not at liberty afterwards to claim reimbursement 
in respect of those sums for which he has given credit.” 
Where a surveyor, for fear his expenditure should bethought 
extravagant, knowingly omitted eertain items from the ac- 
couhis and the trastees under whom he was employed were 
led toact apon the false statement, it was held that he could 
not afterwards recover the sums omitted, both upon the above 
principle and upon the principle of estoppel. * We are of 
opinion," said Wilde, D., in Cere v. MAUS 5 that both these 
principles apply to the present case, Indeed they are but 
variations of one and the same broad principle, that a man 
shall not be allowed to blow hot and eold---to afhirin at one 
time and deny at another—making aclaim upon those whom 
he has deluded to their disadvantage, and founding that 
claim upon the very matters of the delusion, Sucha prm- 
ciple has its basis in common sense and common justice, 
and whether it is called ‘estoppel’? or by any other namo, 
it is one which Courts of-law have in modern times most 
usefully adopted.” 

In. Cherry v. The Colonial Dank of Australasia® two 
directors of a company sent to the companys bankers a 
letter containing a statement, false m fact and erroneous in 
law, to the effect that one Clarke had beenlegally appointed 
manager of the company, and was authorised to draw 
cheques. The Privy Council held that there was an implied 
warranty on the part of the directors, and that they were 


1 Tb., 150. | | 87 H. & N., 913 (927) [1862]. 
2 Shaw v. Picton, 4 B. & C., 715 ^L. R., 8 P. C., 24 [1869]. 
(729) [1825]. 
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personally liable to the Bank to the extent of the sums 
drawn by Clarke subsequent to the date df their letter. A 
Beattie v. Lord Hbury! Lord Cairns in observing upon the 
above ease said: “The Court proceeded upon the well- 
known principle of law, that if a false statement is made, 
false to the knowledge of the person making it, of a fact 
which is at the time practically ascertained one way or the 
other, and that statement is acted upon, and was meant to 
be acted upon by others, the persons who acted upon and 
were misled by that false statement, have a remedy against 
the person who made it." 

In Middleton v. Pollock,’ one Pollock, a solicitor, was Representation 
authorised by M., his client, to receive a sum of £7,700 in — — 
trust to invest if on a mortgage of leasehold property in 
Camden Town, and he received the money upon that footing 
onthe 5th May 1871. On the 24th January 1872, he wrote 
to his client that he had invested it. Detaveen these tyvo 
dates Pollock had advanced moneys to a firm of builders 
on mortgage of leasehold property of theirs at Camden 
Town. Jessel, MR. said: “ If Pollock did in fact make 
the advance to Messrs. Mansbridge between those dates, the 
circumstance that the advance may have comprised other 
moneys besides the £7,700 which he re presented to theepeti- 
tioner had been invested, makes no difference. He was, in 
my opinion, bound by his representation that the money 
was given him by the petitioner for the purpose of the 
particular investment. That heing so it became impossible 
for him or persons claiming under him to say be did not 
make the advance.” 

So where a judgment-debtor induced a decree-holder to Undertaking 
believe, and eepressly undertook, that. be would not prefer BA lids Saas 
an appeal, and by such representation and undertaking 
procured his own release from arrest, it was held that he 
was estopped from acting contrary to his deliberate repre- 
sentation and undertaking, and his appeal was disinissed.? 

LL. R,7 E. & L A., 11 [1974]. 3 Protap Chunder Dass v. Ara- 

? L. R., 4 Ch. D., 49 [1876]. fhoon, I. L. R., 8 Calc., 455 [1852]. 
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' The same principle applies where a statement has been 
Made ignorantly or innocently, provided the other party 
has been induced to alter his position. In Horsfall v. 
fauntleroy,' the plaintiffs circulated a catalogue with certain 
conditions of sale, a copy of which was transmitted to the 
defendants, one of which was that payment was to be 
made on delivery by good hills on London. The defend- 
ant’s agents bought ivory for them at the sale, and drew 
bills for the amount, which the defendants accepted in the 
belicf that the agents had given good bills on London. 
It appeared that a verbal alteration had been made by the 
auctioneer at the sale on reading the conditions, and that 
forr months’ credit had been given to the defendant's 
agents as known buyers. The agents having stopped 
payment, the plaintiffs were held estopped by their cata- 
logue from recovering the value of the ivory! But where 
ne change in position is caused by the statement no estop- 
pel arises.’ | 

And it would seem that under certain cireumstanees a 
municipal authority may, by issuing a notice in certain 
terms, be estopped from taking steps contrary to their 
declared intention.® 

Iiustrations of what may or may not amount to con- 
duet of culpable negligenee are to be found in three recent 
mercantile cases. 

The case of Seton, Laing and Co. v. Lafone* has already 
been referred to upon the question of the meaning of © proxi- 
mate cause." In that case a warrant had been issued. by 
Wharfingers in respect of certain. goods stored by certain 
brokers with them, and, being negotiated, the warrant 
ultimately came into the possession of B and E, the plain- 
tiffs’ vendors. The wharf and business being taken over 
by the defendant, his servants by mistake delivered. the 


"o * -= =. 2o endu . —— — — ee 5 oct -— co. ‘ 
ges "m ——————————— mI — ee — — -> mame. eres v: aba. — a — — - — — m. wewt pi — — — 


! 10 B, & C., 755 [1830]. ease as toa banker's Hen. 

2 soe Horsfall v. The Halifa 9 mee Gould v, Phe Bacup Local 
and Huddersfield Union Banking Board, 940 L. J. (M. C, ££ [1881]. 
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goods to certain persons who were entitled to other Boop 
instead of these goods, the defendants not being awae 
of the mistake. The warehouse rent,in respect of the 
goods being in arrear, the defendant wrote to the plaintiff, 
who was carrying on the business of the*brokers under 
their name, informing him, as the supposed holder of tho 
warrant, and as the person who was tp be presumed to be 
interested in the goods, that the goods were in hand aud 
would be sold to cover the amount of rent due unless it 
was paid. In consequence of this, the plaintiff bought the 
warrant of D and E, and applied to the defendant for the 
goods, when it. was discovered that they were no longer in 
his possession. The plaintiff sued to recover damages for 
the wrongful conversion of the goods. Denman, J., held 
that the defendant was liable. In the Court of Appeal, 
Lord Esher, M. R., in diseussing the question whether the 
defendant's conduct came within the fourth proposition én 
Curr v. London and North-Western Railway Co.,' remark- 
ed as follows :— 

The defendant makes a statement: it is a statement The principle 
made in the course of business: it 1s a statement made by MUN 
à wharfinger for the purposes of his business ; the sub- 
stance of it being that certain dye is in his warelfouse 
under his charge as a warehouseman ; that the warrants 
for it are outstanding, and therefore upon the production 
of them the dye will be deli vered ; and that the plaintiff is 
interested in the dye and the holder of the warrants and 
therefore bound to pay the rent, and if it is not paid the 
goods will be sold. The statement that the dye is in his 
warchouse being erroneous, the next question is whether 
it was negligently made. The goods were de posited in 
the warehouse long before the defendant beeame owner 
of it, —a fact be would ascertain from the books. There is 
nothing to shew that he took any pains to ascertain or made 
any enquiry whatever, whether, after that long interval, 
they were still in the warehouse, * 


MLR, 00 €, P., 307 [1875]. 
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* [t is alleged that there was no negligence, because 
nore was no duty. Í protest that, if a man in the course 
of business volunteers to make a statement on which it 
is probable that in the course of business another will 
act, there is a duty which arises towards the person to 
whom he makes that statement. There is clearly a duty 
not to state a thing whiel is false to his knowledge, and, 
further than that, I think there is a duty to take reason- 
able eare that the statement shall be correct. 

“Tt is not stated to be necessary by the terms of the 
proposition to which I have referred, and I do not think 
it is necessary that the person making the statement 
sh vuld have intended the person to whom he made the 
statement to act in any particular way upon it......Then 
the statement being negligently made the sui Mom 
is whether the plaintiff believed it, and it seems to me 
that the obvious inference from the facts ts that he did 
so. Then the next question is, whether the statement was 
ealeulated to make him believe in a certain state of facts, 
and in consequence to do what he did upon the strength 
of that belief, or to put, what seems to me to be the same 
question, in — words, whether it was reasonable as a 
matter of busmess for the plaintiff to do what he did as a 
result of his belief in the defendants statement. It seems 
to me that the natural result of the defendant's statement 

the conclusion in the plaintitfz! mind that if he buys 
the warrant he can get the goods, and that he would huy 
the voods if he TART he could geta good bargain by SO 
doing.” 

The case of Coventry v. The Great astern Railway Co.! 
illustrates the same doctrine. On the 12th December one 
Bowden came to the plaintiffs with a delivery order signed 
by B. 8. & Co, addressed to the defendants directing them 
to deliver to him 150 sacks of wheat from BSeagrave con- 
tained in certain trucks with numbers “as per orders 
lodeed." | On the ltk December the plaintiffs. made 


! L. R., 11 Q. B. D., 776 [1883]. 
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advances to Bowden upon the delivery order, which was 
lodged with, and accepted by, the defendahts. On the 
14th December Dowden eame to the plaintiffs with another 
delivery order, made out on one of the defendants’ forms 
and printed at the foot of the advice note dated the 13th 
December which was addressed to Bowden, and stated that 
the undermentioned grain (151 sacks of wheat froni Sea- 
grave) consigned to him had arrived and was held. subject 
to his order. Bowden, having filled up the second delivery 
order with the plaintiffs’ name, received further advances 
from them, and the order was lodged with the defendants 
and was accepted by them. Bowden having become 
insolvent, the plaintiffs tried. to sell the wheat, when they 
diseovered that there was only one parcel. The defendants 
stated at the trml that a preliminary advice note marked 
“account to follow " was sent to Bowden as consignee of 
the wheat from Seagrave ; that advice note was transferred 
by him to D. S. & Co., and the defendants agreed to hold 
io their order. This document never came to the plain- 
tiffs’ knowledge. On the 12th December, D. 8. & Co. in- 
structed the defendants to deliver the goods to Bowden. 
Jpon the document of the 13th December the words 
“charges only " were written at the top and across it, and 
it was intended by the defendants to be merely an account 
of the charges : and at ti e foot of this document were the 
following words—* notice ; please sien the undermention- 
ed order, without which the goods cannot be delivered by 
the Great Eastern Railway Co. Please deliver the above- 
mentioned woods to € coventry, Sheppard and Co. or bearer, 
Bowden and Co.” It was indorsed * Coventry, Sheppard 
and Co." Pollock, D., held that the advice note amounted 
to an admission by the.defendants that they held the grain 
at the disposal of the consignees, and that the plaintiffs 
were entitled to say that the documents must be taken as 
representing goods actually in the defendants! possession 
Upon appeal the judgment was affirmed. Brett, M. It 
said: ** The question is as to the second document. It is an 
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undertaking. The question is whether any of the facts of 
this case are”brought within any of the recognised doc- 
trines of estopvel. In Carr v. London and North- West- 
ern Railway Co.! certain propositions were laid down as to 
this: one of them, as to negligence, will govern this case. 
Now, were the defendants guilty of culpable negligence? 
Might the plaint'ffs reasonably suppose that the document, 
upon which the defendants themselves had acted, had been 
correctly drawn up? It is true that there can be no negli- 
gence, unless there be a duty: but here the documents 
have a certain mercantile meaning attached to them, and 
therefore the defendants owed a duty to merchants and 
persons likely to deal with the documents.” 

“ Then was the negligence of the defendants the ‘ proxi- 
mate’ cause of the loss sustained by the ptaintiffs ? I use 
the expression ‘ proximate cause’ as meaning the ‘ direct 
and immediate cause.’ Here the production of the docu- 
ment was the ‘ direct and immediate’ cause of the advance 
of money to Bowden and Co. by the plaintiffs. And, 
certainly, the negligence of the defendants was to the 
prejudice of the plaintiffs and allowed the fraud to be per- 
petrated upon them. It seems to me, therefore, that the 
defendants are estopped as against the plaintiffs, their negli- 
gence having been the immediate cause of the advance. ... 
The acceptance of the document is fatal to the defendants 
as shewing that they elected to treat it as a delivery order: 
and it is the strongest piece of evidence that they so acted 
as to entitle persons to believe that they would deliver the 
wheat when the proper document should be presented to 
them. The documents issued by the company are not 
negotiable instruments, and do not pass the property ; but 
the defendants are estopped from: denying the plaintiffs’ 
right to the sacks of grain claimed by them.” 

And Lindley, L. J., added : ** The plaintiffs did advance 


money on the faith of the document presented to them; 


! L. R. 10 C, P., 307 [1875]. 
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it contained a statement as to the arrival of the goods, and 
a form of order. It may be said that the document was 
only an intimation to men of business, and not a represen- 
tation to be acted upon; but the plaintiffs did not so 
understand it. It may be said that it is not*proved that 
the documents were treated as delivery orders ; but we 
must look at the facts, and it will be seey from them that 
the plaintiffs acted upon the documents presented to them. Carr v. The 
The form of the documents distinguishes this case from Mead - 
Carr v. London and North-Western Railway Co!” ity Co T1875]. 

In Carr v. The London and North-Western Railway Co. — 
the conduct of the defendants was held not to amount to 
negligence. The action was for non-delivery (with a count 
in trover) of fifteen casks of bleaching powder marked B, 
Nos. 16 to 80, which were alleged to have been delivered 
to the defendants for consignment to the plaintiff. It 
appeared at the trial that the defendants had mformed the, 
plaintiff that they had received the goods for his account, 
and had been paid by him the warchouse rent and charges 
on them : and the plaintiff, believing that the whole of the 
goods were in the defendants! warehouse at his disposal, 
entered into a contract for the sale of the goods which 
he had been unable to perform, and had been obliged to 
buy other goods in order to carry out his contract with 
his vendees. For the plaintiff, it was argued that the 
defendants were estopped from saying that they had not 
received the goods, the plaintiff having been induced to 
enter into a contract upon the faith of their negligent re- . 
presentations. For the defendants, it was submitted. that, 
inasmuch as the casks, B 16 to 30, had never reached their 
hands, they could not be liable in trover for them, and that 
there were no damages which could be said to be the 
natural or reasonable result of : any breach of contract. 

It appeared that, on the 9th of July, bv a mistake of the 
defendants’ clerk, the plaintiff had been notified of the 
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( arrival of casks, B Nos. 16 to 30, which, however, were 

' still on the vendors premises, and the charges thereon 
were accordingly paid by the plaintiff. The mistake being 
afterwards discovered and made known to all parties, the 
plaintiff's purchasers bought in fifteen casks against him 
at a loss to him of £5-4-1. 

The jury found for the plaintiff for the full value of the 
asks with interest and £5-4-1, the amount of loss which 
the plaintiff had sustained on the purchase of other goods 
by his vendees. And in answer to a question put to them, 
they found “that the defendants knew of the mistake on 
the 9th July, and that there was no sufficient. intimation 

by the defendants to the plaintiff of the mistake.” A 
verdict was entered for the defendant with leave to the 
plaintiff to move to enter a verdiet in his own favour. 

The Court of Common Pleas discharged the rule. In the 

course of his judgment, Brett, J. laid down the four propo- 
sitions as to estoppels which have been noticed above, 
holding that the plaintiff had. failed to bring the case within 
either of these propositions. 


Pondus. dd It is, however, with reference to the third class of cases 
ere ee that the greatest difficulty has arisen, especially where state- 
| ments have been made, expressly or by implication, which 
cannot properly be characterised as representations at all. 
It must now be regarded as settled that an estoppel may 
arise as against persons who have not made any misrepre- 
sentation, and whose conduct is free from fraud or negli- 
gence, but as against whom inferences may reasonably have 
been drawn upon which others may have been induced 

to act. 


Inference fron In connection with this part of the subject, the doctrine 
conduct, of Acquiescence requires to be explained. “If a person 
having a right, and seeing another person about to commit, 
or in the course of committing, an act infringing upon 
that right, stands by in such a manner as really to induce 
the person committing the aet, and who might otherwise 
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have abstained from it, to believe that he assents to its ]. 

being committed, he cannot afterwards be "heard to com- Acquiescence. 
plain of the act.” ! This is the proper ssnse of the term 
acquiescence, “and in that sense may be defined as ac- 
quiescence under such circumstances as that assent may be 
reasonably inferred from it, and is no more than an instance 

of the law of estoppel by words or condvet.” ? 

The common case. of acquiescence is where a man, who Standing by or 
has a charge or incumbrance upon certain property, stands Il » 
by and allows another to advance money on it or to expend 
money upon it. Equity considers it to be the duty of such 
a person to be active and to state his adverse title, and 
that it would be dishonest in him to remain wilfully pas? 
sive in order to profit by the mistake which he might have 
prevented.” 

So a mortgagee or prior encumbrancer bringing the Prior eneum- 
property to sale in exccutior of a money-deeree withoute ^ 
giving the purchaser notice of his encumbrance will be 
stopped from subsequently enforcing the lien of which 
he has given no notice. He has, by his conduct, led the 
purchaser to believe that the property was offered for sale 
free of encumbrances and to pay full value for it, and 
cannot, as against the latter, be heard to deny that the 
sale took place free of encumbrances.* And it would seem, Creditor, 
generally, that where a creditor suppresses the fact of his 
debt and induces another person to enter mio a contract, 
he will not be permitted to set up the debt, even against 
the person in whose favour and at whose instance he made 
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the suppression. The circumstance of looking on is in 
many instancés as strong as using terms of encourage- 


ment.? € 


In such cases the conduct must be such that assent may 


oe e " » 
asonably be inferred from it. The doctrine of acquiescence 


has, however, been stated to be founded upon conduct with 
a knowledge of legal rights, and as stated in some recent 
cases appears to imply the existence of fraud on the part 


of the person whose conduct raises an estoppel. 


The 


remarks of the Judicial Committee, however, in Gopal 


é" umanchand v. Rakhma Hanmant, 
J. E. R., 12 Bom., 678 [1889] : Jaga- 
natha v. Ganga Redeli, Y, L. R., 15 
Ma 1., 803 [1802]; Kasturi v. Veuka- 
tachulapathi, Y. L. R. 15 Mad., 
412 [1802] ; and 8ec Act XIV of 1892, 


213 of Act VIII of 1558) ; Bumnitari 
Das v. Muhammad Mashial, 1. L. 
R., 9 All.. 600 [18557], distinguished 
in the last Madras case. Sec also 
Solano v. Lalla Raum Lol, 7 O.L. 
R., 481 [1880], a doubtful case ; 
theran v, Kun) Behari, L L. R., 9 
Ail., 413 [1887], and eases there 
cited and distinguished. 

1 Seo Neville v. Wilkinson, 1 Bro. 
C, C., 048 [T1782 Datbiae v. Dalbiae, 
16 Ves., 125 [1593]. 


3 Por Lord Eldon in Vann v. 
Spurrier, T Ves., 236 |1502]. 


" See Wilmott v. Barber [L. R., 
15 Ch. D., 95. 105 (1580) ] : “© A man 
js not, to be deprived of his leas! 
rights unless he has acted in such 
a way as would make it fraudulent 
for him to set up those rights. 
What then are the elements or 
requisites necessary to constitute 
fraud of that description? In the 
first place, the plaintiff must have 
made a mistake as to his legal 
ichts. Secondly, the plaintitf must 
have expended some money, or 


$ 


a. 987 (c), (Corresponding with s.. 


musthave done some act (not neces- 
sarily upon the defendant's land) 
on the faith of his mistaken belief, 
Thirdly, the defend ut, the posses- 
sor of the legal right, must know 
of the existence of his own right 
which is inconsistent with the right 
claimed by the plaintiff. 1f he does 
not kuow of it, be is in the same 
position as the plaintitf, and the 
doctrine of acquiescence is founded 
upon conduct wih a knowledge of 
your legal rights. Fourthly, the 
defendant, the possessor of the legal 
right, must know of the plaintiff's 
mistaken belief of his rights. Tf 
he does not, there 1s nothing which 
calls upon him to assert his own 
rphta. Lastly, the defendant, the 
possessor Of the legal right, must 
have encouraged the plaintiff in his 
expenditure of money, or in the 
etheracts which hehas done, cither 
airectly, or by abstaining from 
asserting his legal right.” Phe 
remarks of Fiy, L J., were fol- 
lowed by the same Icarned Judge 
in bussel v, Watts, L. R., 25 Ch. 
D., 559 (555) [1893], und were 
accepted in this country in Bas- 
wanlapa v, Bann, 1. L. R., 9 Bom., 
SO [1584]. Fry, J., in the earlier 
case observed: ** It has been said 
that the acquiescence which will 
deprive à man his legal rights 
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Chunder Dey v. Sarat Chunder Laha! clearly extend the 
doctrine of estoppel by conduct of acquieseence or indiffer- 
ence to cases where no fraud whatever can be imputed to 
the person estopped, and where that person may have acted 
bon fide without being fully aware, either-of his legal 
rights, or of the probable consequences of his conduct. In 
every case, as already pointed out, the determining element 
is, not the motive or the state of knowledge of the party 
estopped, but the effect of his representation or conduct as 
haying induced another to act on the faith of such re- 
presentation or conduct. 

Estoppels have now to be considered, in detail, with re- Sometimes a 
ference to the transactions out of which they arise. W'th isto de 
regard to the large class of estoppels in this country where **- 
the matter can be put no higher than upon inferences 
drawn from conduct, it may be useful to observe that in 
many instances a relation of trust 1s ereated between the 
parties. Such, at all events, appears to be the most satis- 
factory basis upon which to rest most of the cases to be 
examined in the next chapter. 


must amount to fraud, and in my ment of à very true proposition.” 
view that is an abbreviated state- ! L. R., 19 I. A., 203 [1892]. 


(| CHAPTER 1I. 
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Acquiescence or standing by ; concealment of title—Benami Transactions — 
General rule, the truth may be shown—Excoption where position of third 
parties affected~ Estoppel available to assist purchasers, mortyagces, or 
creditors-—Principle of estoppel by conduct—Third parties dealing with 
bonamidar are affected with notice of the real title—What notice will be 
sufficient —Tho contest is between the true owner and one who has dealt 
with the benamidar—The heir of the creator of tho benami is affected 

With the same estoppel—Luchmun Chunder Geer Hossain ve Kally Churn 
Sigh (1873}—The heir may be estopped by his own acts, although the 
acts of the creator of the benam do not raise an estoppel—Sarat Chun- 
der Deps case [1892] -Extension of the rule of estoppel by conduct—Pur- 
chaser at execution-sale not estopped as he does not claim through the 
judgiment-debtor— Unless tho estoppel 1s already m operation —A rrango- 

«o Merts mide in fraud of ereditors— Effect of, as between the eolluding 
parties— Earlier. Caleutta decisions Ramn Saran Singhi v. Musst, Pran 
Pearce [3864]--Calcutta decisions- Bombay ; suggested distinetion where 
fraud has not. pone beyond intention — Transaction votd as against third 
party—lstoppel in cases of. family arrangements-~ Principle upon which 
enforced: -Cases of Partition—-Cases of Adoption—Recognition of per- 
son as member of a Hindu family-—-Conduct will always be evidence— 


Relation of Trust. 


Acquieseence = ONK of the common cases of estoppel by acquiescence ! 


or standing by; . y 
concealinent of NAS already been referred to, where the owner or mortgagee 


Mus. of property stands by and allows another to expend money 
upon it. Ifa person having a right to an estate permit 
or encourage another person to buy 1t, or to advance money 
upon it, the purchaser or mortgagee shall in equity at least 
hold it against the person who has the right? The real 


>See Part T, Chapter E, p. 69, 11, citing Storys Equity Juris- 
and cases there cited. prudence, 8 2585; Mommnohinee 
Joginee v. Jugobundhoo Sadhooka, 

? Dhyro Dutt v. Musste Lekh- 19 W.R., 233 [1573] ; Bancepershad 
ranee Hover, 16 W.R., 123 (5) [1871], v. Baboo Mann Singh, 8 W. R., 
citing Tayloron Evidence, Vol. i, § 07 [18607]. See also Baswanlapa 
845, Sth ed., p. 724; Moonshee Syud  Shidapa v. Ranu, L L. R., 9 Bom., 
Ametr Ali v. Syof Ali, DW. R.:289. 80 [5S4]; and Raujgcumar v. Me 
[1506]: Baboo Radhakissen v. Mussa- Queen, 13 D.L. R., 46 (P. C.) [1872], 
mut Shurecfiimnissa, W. R. 1564, where the rule is broadly stated, 
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owner having countenanced the acts of which he complains 
is not entitled to any consideration. So,,if a mortgagee 
conceals his hen and allows the security to be sold, les can- 
not afterwards establish his right, upon the plain equity 
that a man, who has r evt to an intending purchaser 
that he has no security, and induced him under that belief 
to buy, cannot as against him altem pi, to put his security 
into force,! The general principle is well illustrated in the 
case of Mohesh Chunder Chatterjee v. Issurx Chunder Chat- 
terjee *. cited in a subsequent chapter. 

An important class of cases illustrating the doctrine of 
estoppel by acquiescence requires examination, namely, cases 
of benami transactions and family arrangements. QU 

A Benaimi transaction has been described shortly as one Bonami 
in which the real owner of property allows it to appear tramsactious. 
in the name of an ostensible owner under a sort of secret 
trust. The system has been recognised in India for a very 
long time. Et has been resorted to, sometimes for the sake 
of convenience 1n order to provide for the efficient manage- 
ment of property, sometimes to avoid liability attaching 
to it. In order to establish whether a transaction is be— 
nami or not, it is necessary to trace the source from which 
the purchase-money was derived in order to see whether 
the ostensible owner is in truth the real owner. The rule General rule, 
then is to give effect to the real nature of the transaction. ie Alsina 
Thus the reul owner may, as against the benamidar, estab- 
lish the trust existing jn his own favour, or may plead it 
in answer to a chim set up by the benamidar or against 


— ag — — — — e EE Wm Cte m ay — nte — — n — — 


Munnoo Latl v. Loi Choonee from the land and knowing no- 
Lall, 21 W. R.,21 [1573, P. C.]; thing of a sale by the mortgagor, 
Dullab Sirkar v. Krisina Kumar were held not estopped. In any 
Bakshi, 3 B. L. R. (A. C.), 407 event the registration of the mort- 
[136090] ; MeConnell v. Mayer, 2 N, gage would have been notice to 
W. P. H. C. RL, 315 [1570] : Ghe- the purchaser of their title. But 
ran v. Kunj Behari, 1l. Ll. R, 9 see Agarchand Guinan Chand v. 
All., 415 [1537]. See Chintaman Rakha Homnmant, Y. L. R., 12 
Rum Chandra v. Dereppa, L. L, ^om., 675 [ISSS]. 

R., 1$ Bom., 506 [1890]; where 2 bud. Jur. N. 5., 266 [1868]. 
mortgagees Living at a distance 9 Part I, Chapter VI. 
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creditors of the benamidar. And creditors of the real 
owner may proceed against his property in the hands of a 
benamidar.! ME" 

In a case decided in the year 1863 the Calcutta Court 
observed: * While it is impossible to ignore the existence 
of benami transactions in Bengal, we have no doubt that 
they must be judged by the ordinary and. well-established 
rules of law, and that a third party cannot be made te 
suffer by the voluntary acts of owners of property. Ht is 
not to be supposed that, because the existence of benami 
transactions has been recognised by our Courts, parties are 
at liberty to use the system to the injury of others, whether 
by direct fraud, or by putting other parties in a position 
to defraud, or take undue advantage of, innocent persons." ? 

The principles of estoppel operate to modify the general 
rule that the real nature of the transaction may be shewn, 
iy favour of mnocent third parties, whether purchasers, 
mortgagees, or creditors, whose acts have been influenced 
by the conduet of the real owner in permitting the osten- 
sible owner to appear as such to the rest of the world? 
The estoppel extends to the heirs of, and those claiming 
under, the real proprietor. 

If, therefore, a person takes a conveyance of an estate in 
the name of another, and while constituting such person 
the Jegal owner, also allows him to appear to all the world 
us the sole equitable owner, he cannot turn round upon 
one who has honestly dealt with such person on the faith 


a nett E W^ c s cpu um — — — — — —— — — 9 8 nn 


2 Mayne, Hindu Law and Usage 
2 Rackhaldoss Moduck v. Bhuloo 
Bashinee Debea, Y Marsh., 298 (290). 


3 Section 41 of the Transfer of 
Property Act (IV of 1882) provides 
that, * where with the consent ex- 
press or implied, of the persons 
interested in immoveable property, 
a pefson is the ostensible owner of 
such property, and transfers. the 


same for consideration, the transfer 
shall not be voidable on the ground 
that the transferor was not autho- 
rised to make it; provided that the 
transferec, after taking reasonable 
care to ascertain that the trans- 
feror had power to make the trans- 
fer, has acted in good faith." See 
the recent case of Bisheshar v. 
Muirhead, Y. L. R., 14. AIL, 562 
[1802], where the principle is clear- 
ly stated. 
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of his apparent ownership, whether as a purchaser or a 
mortgagee, and set up the secret trust m his own favour 
against a title acquired honestly and without notice from 
the person who holds benami for him ; as against such a 
person he is estopped from alleging that: his own title 1s 
different from what he has — it to appear to be.! 


The rule was recognised at an carby date,’ and has been 
acted upon in numerous cases, but is subject to the limita- 
tion that the purchaser, mortgagee or creditor may be fixed 
with notice, actual or constructive, of the real title. 

The Privy Council, in Rameoomar Koondoo v. Me Queen,’ 
say that the principle of decision in these cases is the 
same as that in the case of resulting trusts, and that it Tests 
upon the general rules of justice, equity, and good con- 
science, the principle being one of natural equity; and their 
Lordships point out that the title of a purchaser may be 
overthrown by shewing, either that he had direct noticc? or 
something amounting to constructive notice, of the real 


Third parties 
dealing with 
benauidar are 
affected with 
notice of the 
real title, 


What notice 
wil] be sütli- 


title ; or that circumstances exist which ought to have put cient, 


him upon an enquiry that, if prosecuted, would have Jed 


to a discovery ot it. “These circumstances must be of 


such a specific character that the Court can lay its finger 
upon them. It is not enough to assert generally that 
enquiries should be made, or that a prudent man would 


make enquiries; some specific cireumstance should be. 


pointed out as the starting point of an enquiry which might 
be expected to lead to some result." 


The estoppel in these cases is founded upon the presump- 


! Wally Doss Miter v. Gobind ov. Koylush Chunder Banerjee, $ 
Chuider Paul, 1 Marsh., 009 (511), W. R.o, 5003 [185605]; Obhoy Churn 
[1862] ; INundetall v. Wiliam Tay-  AMookerjee ve Punchanun Bose, 
ler, L 1nd. Jur. (CN. 58.) 55 [T866]; Maüursh.,5204 [1863]; Smithy. Mokham 
Rennie v. Ganganarain Chowdhry, |— Mahtoon, 19 W. R., 529 [1872]; 
3 W. R., 10 1865. Ram Mohines Dossee v. Pran Koo- 

2 See Bhuywan Doss v. Upooch maree, 3 W. R., 87 [1565]; Nidhev 
Singh, 10 W. R., S5 [1868]; Rennie Singh v. Bisso Nath Dass, 24 W. R., 
v. Gunya Narain Chowhdry, 3 W. 49 [18750), and numeron? other 
RO 1565); Noutun Laly. Tayler, — cases. 
oW. H.,96[1566]; Lrojouath Chose SUL B. L. IX. (P.C ),45, (54)(1812]. 
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Conduct onthe tion that the real owner is a party to the transaction 
Penoreretes between his benartidar and the third party, and rests upon 
the estoppel. the fact that the latter was induced to believe the property 
to be the benamidar’s and to act upon that belief to his 
disadvantage.‘ It is not necessary that the creditor should 
prove inédit conspiracy or fraud as against the real owner, 
as that would be impossible in most cases. All that is 
necessary for the ereditor to shew is that the real owner 
has lent himself to the benamidar's fraud. “It would be 
monstrous if it were allowed that a man should invest 
another with the apparent ownership of his property ; and 
then, after that other has raised money upon the property, 
resutue it in virtue of a private understanding."'! 
The contest is — It would seem, then, that a mortgagee or purchaser 
between the 5 Rie | = ; e 
true owner and from a benamidar must rely on the title of the true owner 
UO and not on that of the benamidar, and must shew that the 
benamidar. — fomner was, in the above sense, & party to the transaction, 
In such eases, as observed in Bashi Chunder Sen Poddar v. 
Munshi IEinayet Ali? the contest is between the true owner 
of the property and a purchaser from his benamidar. In 
the ease now cited, the son of the true owner mortgaged 
the property to the plaintiff, and the defendant purchased 
the same property in execution of a decree against the 
owner, The Court beld that there could be no estoppel 
against the defendant who held adversely to the owner, and 
thought that the onus would lie upon the defendant only 
in a case in which the owner or his representative as 
defendant is contesting an alienation by the benamidar. 
The heir of the The heir of a person who creates a benami may be bound, 
creator of tho y 0100000 qe o 1p | INL MN — 
bouis as between himself and a purchaser from the benamidar, 
sie espns d hy his ancestors act, irrespective of any act or omission of 
his own, and even although he was a minor at the time of 
the purchase, there being a continuine misrepresentation 
hy the ancestor by whien the heir is bound. 





LO — — — — * 





— — —— 


! Rackhaldoss Moduck V.  Biindoo. observing upon the dictum. of 
Bashime Debea, Marsh., 205 (204) — Phear, J., in Bhagwan Doss v. 
[1965]. Upooch Singh, 10 W. R., 185 

? J. L. R., 20 Cale., 2260, [1892], [1863]. 
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In the case of Luchmun Chunder Geer Gossain v. Kally Luchuun 
Churn Singh! there had been a long course of public acts (punter Geor 
and declarations by Ubotar Singh,the grantor ol a deed of singh 1873] 
sale to his wife Ulpa, and he, during his lifetime, as far a 
possible, by transfer of possession and otherwise, did jl 
that he could to cause his wife to bear towards the public 
the character of owner. “The neiys,” said their Lord- 
ships of the Privy Council, * were as much bound by the 
misrepresentations made by the father, as the father 
would have been if the wife in his lifetimo had. actually 
sold the property to a bond fide purchaser. In such a case 
the father could not have recovered the property from 
the purchaser ; and it appears to their. Lordships thatsthe 
minor, claiming by descent from the father, is equally 
bound by those misrepresentations, and that he cannot, as 
heir to the father, set up that that property belonged to 
the father, when the father could not, in his own life 
time, under similar circumstances. have set up that the 
property belonged to him.” 

The above case was referred to in two recent decisions 
of the Calcutta High Court. In Chunder Coomar v. 
flurbans Sahai? the plaintiff sued as the son and heir of 
one L BD, alleging that L D in his lifetime purchased certain 
property from J D in the name of his wife R; that, during 
plaintiff's minority, J D's nephew, the defendant, brought 
an unfounded suit of pre-emption against R, and by com- 
promise with her obtained a decree and took possession of 
the property. The plaintiff claimed the property as the 
heir and representative of his father on the ground that 
R was a mere benamidar. The Court held, on the autho- 
rity of ihe Privy Council case, that the defendant as a 
purchaser for valuable consideration from R had a com- 
plete defence as against the heir. 

In the case of Sarat Chunder Dey v. Gopal Chunder 
Laha* the — was — ch a Division Bench of 


—ñ—— own sam — — 





— mr — — mm r0 
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219 W. R., ayo [1873]. 3 T, Le R., 16 Cale., 187 [1888]. 
2 Ib., 297. ALLL, B., 16 Cale., 145 [1885]. 
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the Caleutta High Court that the mere fact that a trans- 
fer of property isbenami, does not constitute such a mis- 
representation as to bind all persons claiming under the 


ereator of the benami. 


The Court were of opinion that 


raise an estop- the Privy Couneil ease did not go so far as to lay down 
that principle, however salutary it might be that such 
should be the rule of law, and held that the acts of the 
creator of the benami were not such as to constitute an 


pel. 


Sarat Chunder 
Dey v». Gopal 
Chunder Laha 


[1592]. 


estoppel against his heirs. 


The case was reversed by the Privy Council upon 
another ground, and in the course of their remarks their 
Lordships of the Judicial Committee enunciate certain 
principles of much importance as regards the general 
rule of estoppel by conduct and its application to benami 


transactions.! 


t Upon the question. whether 


there was any estoppel in conse- 


quence of the acts and conduct of 

imed Ali, the original proprietor, 
their Lordships’ judgment was as 
follows :— 

“The plea of estoppel was held 
by the judgment of the Moonsif 
to be, well founded, mainly, if 
not entirely, on the ground of the 
actings of Umed Ali. He held 
that not only had Umed Ali put 
his wife into ostensible possession 
of the property, but that he had 
proclaimed to all the world that 
he had made a valid Aiba, and 
that, after granting that deed, in 
his dealings with the property, he 
was only the agent of his wife, 
who was the true owner. The 
District Judge reversed this deci- 
sion, taking a different view of 
ihe facts on which the Moonsif's 
judgment rested, and his decision 
has been aftirmed by the High 

sourt. 

* [a dealing with the question 
of estoppel now, it is obviously 
necessary to consider separately 


the alleged acts of Umed Ali, 
and the actings of hischildren, Ah- 
med and Rahimunnessa, with their 
respective legal consequences. Tt 
was very strongly urged upon their 
Lordships, chietly on the autho- 
rity of the case of Luchman 
Chunder Ceer Gossain and another 
v. Kally Churn [19 W. R., 292 
(P. C.), 1873] referred to in the 
judgment of the Hiph Court, that 
the acts of Umed Ali were sufti- 
cient to create an estoppel 
against his children in a question 
with the purchaser from their 
mother, Arju Bibi, the widow, 
and benamidar, as she must be 
taken to have been after the judg- 
ment of the District Judge. ... 

“The mortgage, which is the 
foundation of the appellant’s title, 
was not granted by Arju Bibi, the 
benamidar, daring her husband's 
life, and in circumstances showing 
that he consented to her granting 
the deed, in which case estoppel 
might have been successfully plead- 
ed against his heirs in answer to 
any challenge of the deed by them. 


ds 
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One Umed Ali Ostagur in 1878 made a benami gift 
of his property to his wife, Arju Bibee, by Aiba, registered 
and purporting to be made in considerétion of the dower 
due to her, and, without mutation of names, managed the 
property as her ammuktar under a general power-of- 
attorney. In 1880 Arju Bibee, a few months after her 
husband's death, mortgaged the preéperty to one Kali- 
muddin, who obtained a decree in execution of which the 
appellants predecessors purchased and came into posses- 


sion. 


It was granted as already stated, 
after tbe death of Umed, and 
consequently, after his children, 
Ahmed and Rahimunnessa, had 
become proprietors of certain 
shares of the property held in 
title by their mother as benamidar. 
. 

** In the case of Luchmun Chun- 
der asimilar state of facts occurred, 
for there, as here, the mortgage 
was granted by the widow after 
her husband's death. But in that 
case the husband, Ubotar Singh, 
had never himself held the title 
to the property there in question 
in his own name. The title was 
derived from a third party and 
taken directly to his wife, and, 
according to the narrative of the 
conveyance, the price was paid 
from her stridhun fund. He was 
never in possession of it. His 
wife took possession and retained 
it, and, as stated by the High 
Jourt in their judgment in the 
present case, by a long series of 
publie acts and declarations, he 
did all he could to cause his wife 
to bear towards the publie the 
character of owner. There were 
thus continuous declarations and 
acts by the husband calculated to 
cause any person dealing with the 
widow to believe that she was and 


In 1885, however, Gopal Chunder, the plaintiff, 


had been the proprietor in her 
own right, and in possessiow of 
the property purchased. ° 


‘In the present ease the facts 
are entirely different, The Dis- 
trict Judge has held that in fact 
Umed Ali did nothing beychd 


“execute and register the deed of 


mitt. ‘There is,’ he observes, ‘no 
evidence that he held out Arju 
Bibee to the world as the owner 
of the property. He never parted 
with the possession.’ There was 
no mutation of names in the 
Government registers, and practi- 
cally nothing different from an 
ordinary benaini arrangement 
which, as the District Judge 
observes, is ‘too common among 
Mihomedans to deceive anybody.’ 
It is clear that in this state of the 
facts there is no foundation for 
the plea of estoppel in so far as 
founded on the actings of Umed. 
The appelants cannot point to 
any declaration, act, or omission 
on his part which they can suc- 
cessfully maintain could warrant 
them in believing, and acting on 
the belief that Arju Bibee was the 
owner of the property which they 
purchased, and this has been ex- 
pressly found by the District 
Judge." 


Extension of 
the rule af es- 
toppel by con- 
duct. 
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purchased from Ahmed Hossein and Rahimunnessa Dibee, 
a son and a dawzhter of Umed Ali, the shares to which 
they claimed to «ave! succeeded on the death of their 
father. The plaintiff sued for declaration of his right to 
these shares and for partition, The Aiba of 1878 having 
been found to be invalid, the question remained for decision 
whether Ahmed Hossein and Rahimunnessa were estopped 
by their father’s acts or by their own conduct from assert- 
ing their rights of succession, 

The Judicial Committee, distinguishing: Luchmun Chun- 
der (reer Gossum v. Kally Churin,! held that there was no 
foundation for the plea of estoppel so far as founded on 
the actings of Umed Ali, the Aba of 1878 being in no 
way different from an ordinary benami transaction ; but, 
upon the question whether the plaintiff was estopped from 
maintaining the invalidity of the Aba by the declaration 
oy acts of his authors in title, their Lordships were of. 
opinion that he was so estopped in consequence of the 
conduct of Ahmed, who was of age to consent to the mort- 
gage of 1850, and by his acts and representations to bar 
himself from challenging it. 

Anplying the principles of estoppel by conduct, their 
Lordships found that Ahmed represented his mother in 
the transaction of the mortgages that he acted as her am- 
muktar, signed the morteage on her behalf and in her 
name, and received the consideration-money ; and that 
the terms of Section 115 of the Evidence Act directly ap- 
plied to the case, “for Ahmed, having by his acts and the 
declaration which his acts involved, intentionally caused 
the lender to believe that Arju Dibee as proprietor under 
the Aba was entitled to grant the mortease, neither he 


eO D 


nor his representative, the plaintiff, could be allowed to 
deny the truth of what was thereby represented, believed, 
and acted on." 


! 19 W, R., 292 P, C.), (1873]. 
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As pointed out in the Chapter on Representations, the 
effect of this decision appears to be an extension of the 
rule of estoppel by conduct which wall affget every branch 
of the law to which the doctrine has been applied. Even 
assuming that Ahmed acted in bond fide ignorance of his 
own rights as heir, their Lordships held that the position of 
the person who was induced to act must, be looked to ; the 
determining clement being “ not the motive with which the 
representation has been made, nor the state of knowledge 
of the party making it, but the effect of the representa- 
tion as having caused another to act on the faith of it.” 

There is, however, no estoppel against the purchaser at Purchaser at 

Jo: . TN. M exeeution-sale 

a sale held in exeeution of a decree obtained against toig pog 
person who would by his conduct be precluded from deny- ?5 ho docs not 


ing the title of third parties who have dealt with his benami- the j signa 
dar. In Dynendronath Sannial v. Ramkumar Ghose, me 
the Judicial Committee observed: “There is a great dis- 
tinction between a private sale in satisfaction of a decree, 
and a sale in execution of a decree. In the former, thie 
price is fixed by the vendor and purchaser alone ; in the 
latter, the sale must be made by public auction conducted 
by a publie officer, of which notice must be given as direct- 
ed by the Act, and at which the publie are entitled to hid. 
Under the former, the purchaser derives title through the 
vendor, and cannot. acquire a better title than that of the 
vendor. Under the latter, the purchaser, notwithstanding 
he acquires merely the right, title, and interest of the judg- 
ment-debtor, acquires that title by operation of law, ad-. 
versely to the judgment-debtor, and freed from all aliena- 
tions or incumbrances effected by him subsequently to the 
attachment of the property sold m execution.” 

So in Lala Parbhu Lal v. Mylne} it was held that a 
purchaser at an execution-sale is not the representative 


1T. L. R., 7 Cale, 107; L. R.,8 mati Anand Mayi Dasi v. Dhar- 
I. A., 62 [1881]. See Musst. Imrit andra Chandra Mookerjee, 8 B.L. 
Kooer v. Lalla Debee Pershad R., 122 (127) (1871). 
Singh, 18 W. R., 200 [1872]; Sri- 3 |. L. R., 14 Cale., 401 [1887]. 
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of the judgment-debtor so as to be estopped by the con- 


duet of the latter from denying the validity of an adop- 


tion. * Estoppe'." said the Court, “ is purely a personal bar 
operating against the person whose conduet constitutes it, 
and against lis privies and representatives. That it will 
not operate as against a simple money-creditor as such is 
established by the case of Züchards v. Johnston. The 
case of a mortgagee would seem to be different, for he 
derives his title direetly from the debtor, and will be bound 
by the previous conduct of the debtor in respect of the 
property mortgaged. The case of Poresh Nath Mookerjee 
v. Anath Nath Deb? shews that if the exeeution-purchaser 
had been also mortgagee of the property from R, he might 
be held to be his representative under Section 115 ; but we 
are aware of no authority for holding that the simple fact 
of purchase at an execution-sale will make him the repre- 
sentative, for the purpose of that section, of the judgment- 


) 


debtor." 


It is, however, clear that a mortgagee, who would he 
estopped by the representations of his mortgagor, does 
not improve his position by purchasing the mortgaged 
property at a sale held in execution of a deeree obtained 


by him on his mortgage. 


In a suit for rent brought by the putnidar against the 
durputnidar, the latter pleaded that he had parted with his 
interest to his wife and son, and the suit was dismissed. 
The putnidar then sued the wife and son, and purchased 


SXtheir du rputnt interest at the execution-sale. 


In a suit by 


the putnidar, suing as durputnidar, against a tenant, one 
P intervened and claimed title to the durputni under a 
mortgage from the previous durputnidar made after the 
dismissal of the first suit, and alleged that the wife and son 


14 H, & N., 660 [1859], where 
Martin, B., citing Heane v. Rogers 
[9 D. & C., 586]: ‘It is a well- 
established rule that estoppels 
bind parties and privies and not 
strangers, observed: ‘ But no 


anthority has been cited to shew 
that a judgment.ereditor is party 
or privy to the acts of the judg- 
ment debtor." 

? T. L. R., 9 Calc., 265; L. R., 9 
I. A., 147 [1882]. 
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were only benamidars, "d that he had completed his title 
by purchase in execution of a decree obtaired on his mort- 
gage. The Privy Council held (adepting the view of the 
valeutta High Court) that P, the intervening mortgagee, 

was bound by the estoppel arising out of his tnortgagor's 
disclaimer of title in the previous suit, that his mortgagor 
had directly induced the plaintiff to believe that he had 
sold his property absolutely to his wife and son, and led 
him to bring a suit against them for rent and to purchase 
their interest, and that P was in no better position than 
his mortgagor by reason of his purchase at the execution- 
sale.! 

“Qur opinion," said Garth, C. J., in the lower Court, “ith 
this respect is founded upon the well-known rule of law laid 
down by Lord Denman in the well-known case of Pickard 
Sears. This rule, the justice of which is very obvious, 
is embodied in the 115th Section of the Evidence. Act.» 
It would be perfectly monstrous in this case to allow Issur 
Chunder or any one claiming under him, to contend that 
the plaintiff has no right to the estate which he has pur- 
chased upon the faith of representations made by Issur 
Chunder himself.’"° 

In the recent case of Avshory Mohun Roy v. Mahofned 
Mijaffar Hossein the principle of the ease last cited was 
applied to execution purchasers under the following cir- 
cumstances. The plaintiffs attached property in execu- 
tion of a decree held by them against the estate of one A, 
whose widow claimed the property by right of purchase: 
from her husband in lieu of dower; and upon her objection 
the property was released. | Pending an appeal the widow 
mortgaged part of the property to the defendants. Upon 
appeal the case was remanded, and was settled by a com- 
promise between the plaintiffs and A's widow, by which a 


1 Poresh Nath Mukevrjee v. Anathr * Sub. nom. Annath Nuth Deb 
Nath Deb, 1l. L. R., 9 Cale., 265» v. Bishtu Chunder Hoy, I. L. R., 
L. R., 9 I. A., 147 [1882]. 4 Calk., 783 (787). t 


3 6 A. & E., 40 [15:7]. 47.1, R., 18 Cale., 188 [1890]. 


Arrangements 
made in fraud 
of creditors, 


84 BENAMI TRANSACTIONS. [ran L 


12 annas share of the property was released from attach- 
ment and a 4 qunas share inclading the property in suit 
was declared liæle uxder the decree. The plaintiffs pur- 
chased the property in suit at the execution-sale, and sued 
the defendants upon the strength of this title. The de- 
fendants, who had purchased the property in execution of 
their morteage-desree, contended upon appeal that they 
had a good title as &oná-/ide mortgagees and auction-pur- 
chasers as against A and all persons claiming under him, 
A having allowed his widow to appear as the ostensible 
owner of the property. The Court held, upon the autho- 
rity of Luchmun Chunder Geer Gossain v. Kally Churn 
Singh, that this question was sufficiently raised by the 
pleadings, and that, though the plaintiffs were not mort- 
gagees from A or his heirs, yet as their right to hold the 
property in dispute resulted from a compromise between 


them and the widow, their position was more analogous to 


that of the auction-purchaser in the case of Poresh Nath 
Mookerjee v. Anath Nath Del? than to the position of the 
execution-purchaser in Lala Parbhu Lal v. Mylne” The 
plaintiffs were, therefore, upon the authority of the former 
ase estopped from questioning the defendant's title, having 
allowed the widow to appear as the ostensible owner in the 
matter of the compromise, and having stated in the sale 
proclamation, pursuant to which they made their purchase, 
that the property was mortgaged to the defendants. This 
notification enabled them to purchase for an inadequate 
sum,* and they could not be heard to say that the mort- 
gave was not binding on them. 

Another class of cases, which arise chiefly in connection 
with documents and decrees, requires to be considered, 
where two parties combine to make a false statement in 
order to deceive a third party, and one of those parties 


119 W. R., 292 [1875]. 5 J. L. R., 14 Cale., 401 [1887]. 
* See Byjonath Sahoy v. Doolhun 
2 [. I. R., 9 Cale, 205; L'R,, 9- Biswanath KAooer, 24 W. R, S3 
L A., 147 [1887]. | [1575]. 
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afterwards avow$ the fraud, and seeks to dispossess his 
companion upon proof of the real "-— of the transac- 
tion. The question in such cases is whether the plaintiff, 
alleging that the transaction was a benami and fictitious one, 
made with the direct object of defrauding creditors, can be 
lowed to take advantage of his own fad, The earlier 
decided cases go to shew that a party cannot allege or 
plead his own fraud, and his representatives are in the Effect of,as ho- 
same position, and this view has recently been re-affirmed — 
The contrary rule, however, is supported by 
um scarcely be 


in Bombay. 
considerable authority, and the question 
regarded as settled. 
ideali Kur v. Doyal Kristo Del! illustrates the earlier Farlior Cal- 

casos.? The plaintiff sued to recover possession of certain (eon 
land which had been made tho subject of a benami convey- 

ance by his father in favour of the defendant’s father and 

others, the conveyance being im fraud of creditors. The 

High Court, upon a review of tlie rulings from the year 

1859, and upon consideration of a passage in Taylor on 
Evidence,* differed from the view taken in that authority, 

and held that the plaintiff could not be permitted to 

plead the fraud of his father from whom he derived his 

title. The principle of this and other similar decisions 

may be expressed in the words of Hobhouse, J, : * I think 

it is far too common in this country for persons, when they 

become embarrassed and are in danger of losing their 


113 W. R., 87 [1870]. 


2 See Hurry Sunker Mookerjee x., 


ing, that it was executed for ane 
immoral purpose, or in contraven- 


Kali Coomar Mookerjee, W. R. 
265 [1801]; Aloksoondry téoopta v. 
Horo Lal Roy, 6 W. R., 287 [18506], 
and numerous cases cited in 13 
W. R., 87. 

8 Taylor on Evidence, 4th ed., 5. 
93. The passage which in terms 
refers only to estoppel by deed is 
as follows :--“‘ Indeed the better 
opinion seems to be that where 
both parties to an indenture either 
know, or have the means of know- 


tion of a statute, or of publie 
policy, neither of them will be 
estopped from proving those facts 
which render the instrument void 
ab initio ; for although a party will 
thus, in certain cases be enabled 
to take advantage of his own 
wrong, yet this evil is of a trifling 
nature in comparison with the 
flagrant evasion of the law that 
would result from. the adoption of 
an opposite rule." 


Ram Sarum 


Singha. Musst. 


Pran Pearee 
[15864]. 
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property by being compelled to satisfy just debts out of it, 
to transfer the {-roperty for the sake, as they suppose, of | 


saving it, into the names of other persons upon whom they 


think they can rely. I believe that it is good that parties 
in this country should understand that, in making arrange- 
ments in regard to their property for fraudulent purposes, 
such as defrauding creditors, they are entering upon a 
dangerous course, and that they must not expect the assist- 
ance of the Courts to extricate them from the difficulties 
in which their own improbity has placed them.” 

The opposite view had, however, already been taken by 
other Judges, and there 1s some authority for the proposi- 
tion that the parties may, as between themselves, shew the 
truth of the transaction. In Ram Sarun Singh v. Musst. 
Pran Pearee® the plaintiff and the defendants had, in a 
previous suit brought by certain reversioners, made certain 
statements to the effect that’ a mortgage was bond-jile 
and for consideration, with the object of defeating the 
reversioners' claim which was a false one. The High 


' Court held that the admission in the previous suit would 


operate to the fullest extent in favour of the reversioners, 
but that, in the present suit, it was open to the Court to 
enquire into the nature of the transaction and declare it 
void if it was satisfied that the transaction was not a bonü- 
fide one. As between two parties, both of whom were in 
fraud in making a partioular statement, it is open to one to 
plead the truth and incapacitate the other from taking ad- 
vantage of the fraud. “To rule otherwise,” said Levinge, 
J., * would be to cripple the action of the Court and make it 
a vehicle for enforcing fraudulent deeds. In this case no 
innocent. party has been affected by the admission or re- 
presentation ; 1 exhibits solely an attempt by one party 
to a fraudulent deed to gain an advantage over the other 
parties of the same ink all equally participating in the 
fraud, founded on an admission made by the latter in the 


! 12 W. R., 90. 21 W. R., 156 [1504]. 
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deed, without any intention that the former should benefit 
by it to the prejudice of the latter. 

. This decision was upheld by thee Pri c Council. “It is 
in truth," said James, L. J., “the case of a common mort- 
gage in which the defendant says there hever was the 
money advanced. It is open to the mortgagor in this coun- 
try to deny that the money, the receipt uf which is formally 
acknowledged under his hand and seal, was advanced, and 
to cut it down to a nominal sum or nothing. That being 
so, and the instrument being relied upon by a person out 
of possession, seeking to obtain possession through the 
medium of a foreclosure suit, it appears to their Lordships 
that there is nothing whatever to prevent the defendant 
from shewing the real nature of the transaction. Then . 
with regard to the supposed estoppel by pleading, it is 
equally clear that a pleading by two defendants against the 
suit of another plaintiff cam never amount: to an estoppce 


as between them.'"? 


The decision in Ram Surun Singh v. Musst. Pran Calcutta. deci. 
Peareeé has been applied to this class of cases,* and it "— 
would now appear to be the law in Caleutta that the real 
nature of the transaction may be shewn either by the de- 
fendant or by a party claiming under him, and even where 
the object of the transaction is to obtain a shield against 
a creditor. Upon this principle, the parties, as between them- 
selves, are not precluded from shewing that the property 
was not intended to pass by the instrument creating the 


! 1 W. R.,158, referring to Heane * Musst. Lutteefoonissq v. Goor 
v Aogers, 9 b. & C., 586, and Free- Surun Doss, 18 W. R., 485 [1872] ; 
man Y. Cooke, 9 Ex., 600. Sreenath Roy v. Bindoo Bashinee 


733 Moo. I. A., 551 (559) [1870], Debia, 20 W. R., 119 [1873] ; Sree- 
See Ramanugra Narayan v. mutty Debia Chowdhrain v. Bimola 
Mahasundur Kunwar, 12 B. L. R.  Soonduree Debia, 21 W. R, 422 
(P. €C.), 452 [1873]; Srimati Sukhi- — [1874] ; Bykunt Nath Sen v. Gobool- 
mani Dasi v. Mehendranath Dutt, lah SNikdar, 94. W. R., 391 [1875] ; 
4 D. L. R. (P. C.), 17 (28) [1869]; Mukim Mullick v. Ramjan Sikdar, 
Nawab Azimut Khan v. Hurdwaree 90. L. R., 61[188 l|: and see Peram 
Aull, 13 Moo. I. A., 395 [1870]. Singh v. Lalji Mal, I. L. R., 1 All., 

415 M. I. A., 551 [1810]. 403 [1577 ]. 
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benami. In Sreemutty Delia Chowdhrain v. Bimota — 
duree Debiu, Conch, C. J., after referring to English cases 

in which a simil principle had been penne se ary : 
“Although, no doubt, it is improper that transactions of this 
kind should be entered into .... if the Courts were to hold 
that persons were concluded under such circumstances, they 
would be assisting“in a fraud, for they would be giving 
the estate to a person when it was never intended that 
he should have it." And this view has been acted upon at 
Allahabad in Param Sing v. Lalji Mal.” 

A distinction is, however, suggested by Mr. Mayne* 
between the ease where a third party has been actually 
derrauded by means of the benami transaction, and the 
case where the fraud has not gone beyond the stage of 
intention, and he refers to English decisions as proceeding 
upon the maxim 2» par? delicto potior est conditio possidentis. 
e And in the’recent case of. Chenvirappa v. Puttappa! 
great unwillingness was shewn to affirm the broad prin- 
ciple asserted in the Calcutta cases. In that case, two 
Judges of the Bombay Court expressed an opinion. that 
where an illegal purpose has been effected by a transfer of 
yup the transferee is not to be treated as a trustee hold- 
ing ‘it for the transferor,® and limited the effect of the 
— above cited to the ease where a collusive transae- 
tion has merely proc eeded. to the length of a fictitious 


^ f — -— r-n 


1o] w. R. 4m HsTAT. | 6 TA T M ati Tulio Trusts 
2 Symes v. Hughes, LR, 9 Eq., Act (HI of 1587) [which extends to 
o 3 1 Lp Tu “Yee oy pde 
475 [1870]; Tennent v. Tennents, Madras, the North-West Provinces, 
L. R., 2 H. L., 9 [1870] the Panjab, Oudh, the Central Pro- 
Cr x HETON vinces, Coorg ud Jess 'rovides 

8 L L. R. 1 AH, #08 [1877 d ğ li 
4 Hindu] LU : 405 that ‘where the owner of property 
dh d nee Mos. 5 FUA transfers it to another for an ille- 
"m ene eee = €: a = gal purpose, and such purpose is 
servations upon the maxim in Pa- DNE — o 
vam Simia v. Zelii Mal LL Ro not carried into execution, or the 
io pus 410) : | 23 7 H E lu transferor is not as guilty as the 
AL, 405 [400] cited in the chapter — —Á dfn J 
e E Mu ais Mr dub transferee, or the effect of per 
Ape cr pe y Pk dmn mitting the transferee to retain 
ing, iufra, Part 1, Chapter X. the property might be to «defeat 
Sk L.R., 1H Bom., 705 (7152 719). the. provisions of any law, the 
[1887].. See the English cases there transferee must hold the property 
cited and discussed, © for the benefit of the transferor.” 
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instrument passing between the parties, or where false 
declarations have been made by them in litigation for their 
common benefit, the transaction being stullAnchoate, and the 
violation of the law not having been completed. In such 
a case the Court considered that the apparent ownership 
might be displaced by the real, a suspensive condition being 
annexed to the initial acts of the parties bf which Courts of 
Equity might take advantage. But where the fraudulent 
purpose had once been effected by the defeat of a third 
person's rights in Court, Equity would refuse to relieve the 
parties from the consequences of their collusion! And this 
appears to be the view taken in England? 

It is of course clear that where two persons have com- Transaction is 
bined to defeat the title of a third, the Court will strip all oo 
disguises off the fraud, and, as between those parties and deitnded, 
the party defrauded, will look at the transaction as it really 
Is, applying the doctrine that a man cannot take advantage 
of his own wrong. Thus, in Newah Sidhee Nazir Ally 
Khan v. Rajah Ojoodhyaram,? where there was a fraudu- 
lent agreement between the mortgagoe's representatives in 
possession and the purchaser at a Government sale, both 
were held estopped as against the mortgagor from relying 
upon the illegality of their contract. The Judicial Com- 
mittee held that, as between these parties, the sale must 
now be regarded as a private sale, which imposed a trust 
upon the estate which passed by it. In Gop Wasudev 
Bhat v. Markande Narayan Dhat,* the defendant obtain- 
ed a sham decree against one Janu in collusion with hint, Tras inposed. 
and afterwards asserted his rights against the plaintiff, a 
bond-pide purchaser for value. The Court observed: “ Look- 

Ing to the 'urrent of recent t decisions," we think they shew 


C rer MÀ  a 
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! See the antes on ee | MW X otis rring to — a elias 
matter in writing, Part I, Chap- L. R. 9 Eq., 475 [1870]; Sreemutty 
ter X. Dehia Chowdhrain v. Bimola Soon- 

2 See “ May on Fraudulent and duree Debia, 21 W. R., 428 [1874] ; 
Voluntary Dispositions of proper- KR. Watson d Co. v. Gopee Soon- 
ty," 2nd ed., 470-472. durte Dossee, 24 W. R., 302 [4875] ; 

8 10 M. L A., 540 oe Param Singh v. Lalji Mal, L L. R., 


* J. L. R.,3 Bom., 30 (33) [1878]. 1 AIL, 403 [1877]. 
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a strong tendency to refuse to give effect to fraudulent 


and fictitious transactions, and to undo them even in the 


interest of a party, wnere that can be done without un- 
reasonable prejudice to the other party. And if such 
transactions will be set aside even at the suit of a party, 
much more may they be treated as a nullity in the interest 
of an innocent purchaser for value." 

The doctrine of estoppel by conduct has also been applied - 
to the case of family arrangements made between the 
members for the sake of peace or the preservation of pro- 
perty, where such arrangements have been acquiesced in 
and acted upon, and in such cases the Court will not look so 
much to the adequacy of the consideration as to the motives 
and conduct of the parties. So in the case of Lakshmibat 
v. Grauput ! where infants had, since attaining their major- 
itv, by their acts and conduct adopted the acts of their 
mother and guardian, and agreed to treat the will of a 
testator as valid, it was held that they had by ratification 
acquiesced in the disposition of the property and were 
estopped from disputing the provisions of the will. 

In the case last cited Couch, C. J .said : “In order to 
constitute a binding family arrangement, it is not neces- 
sary that there should be any formal contract between the 
parties, and if sufficient motive for the arrangement is 
proved, the Court will not consider the quantum of con- 
sideration : Williams v. Wzlliams.? The fact that by their 
agreement the partes have avolded the necessity for legal 
proceedings, 1s a sufficient. consideration to support it: 
Partridge v. mith,” Naylor v. Winch.” * 


25 Bom. H.C. R., 128 (0. C. J.) BB [1812]; Persse v. Persse, 7 CI. 


| 1868]. and F., 279 [1810]; Hammersley 
? L. R., 2 Ch. Ap., 294 [1566]. v. Buron de Biel, 12 Cl. and F., 45 
8 9 Jur. N. S., 742 [L863], [1545 ]; Maunsell v. White, 4 Cl. 


* Sim. and St., 204 [1824]. See and F., 1039 [1351]; Stapilton v. 
for other cases of this class Neale  Stapilton, 1 Atk., 2 [1/39]; and 
v. Meale, 1 Keen., 67211837]; ord the cases cited in the notes to 
v. Sfucert, 15 Beav., 493 [1852]; — White and Tudor’s Leading Cases, 
Slockley v. Stockley, 1 V. and B. Gth ed., Vol. ii, 020. 
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The principles upon which family arrangements are en- Williams e, 
forced in England are examined in the ease of Williams [i868]. 
v. Williams above cited, and would appest to be applicable 
in this country. In that case one J. W. died in 1851, 
leaving property of different kinds and an incomplete will 
by which, after making provision for his wife, he purported 
to give his property to his two sons in*equal shares. The 
brothers agreed verbally that the invalidity of the will 
should make no difference, and for twenty years carried on 
partnership and dealt with the whole property as if it be- 
longed to them equally,the widow concurring in this arran ge- 
ment down to her death. Upon the death of the younger 
brother (the partnership having already been dissolyed), 
his representatives filed a bill against the elder brother for 
the equal division of the property. The defendant contend- 
ed that there was no formal agreement for the division of 
the property and no consideration for the agreement, thi 
if there was any agreement it could only have related to 
the property existing at J. W.’s death, and that the ar- 
rangement had none of the ingredients of a family arrange- 
ment, there being no mutuality in it, no disputed rights, 
and no compromise of family differences. The Court of 
Appeal held, affirming the decree of Kindersley, V? C., 
that there had been an agreement between, the brothers 
and the widow upon suficient consideration. “It was 
strongly argued for the appellant," said Turner, L. J., 
“that this case does not fall within the range of the autho- 
rities; that those cases extend no further than to arrange 
ments for the settlement of doubtful or disputed rights, 
and that in this case there was not and could not. be 
any disputed right ; but this is, I think, a very short- 
sighted view of the cases as to family arrangements, 
They extend ... as L conceive, not merely to cases in which 
arrangements are made between members of a family 
for the preservation of its peace, but to cases in which 
arrangements are made between*them for the preserva- 
tion of its property ...... and certainly in these cases this 


Indian cares, 


Waiver. 


92 ‘FAMILY ARRANGEMENTS. | | PART I. 


Court does not inquire into the quantum of considera- 
tion,” ! | 

Where a revertioner took a prominent part in effecting 
the distribution of a deceased Hindu's estate, and became 
witness to an ftnstrument executed for the purpose of ad- 
justing the family disputes, it was held that he was estopped 
by his conduct froin questioning the legality and genuine 
character of the arrangement and the validity of assign- 
ments made by persons taking shares under the arrange- 
ment? Again, where the plaintiff, who had lived jointly 
with his father for upwards of twelve years after attaining 
majority and had aequiesced in his father’s management of 
thé property, sued to recover a share of the property which 
had been sold in execution of a decree against his father 
alone, the decree having been obtained in respect of a debt 
incurred under circumstances which would preclude the 
«ons from contesting it, he was held by his conduct to have 
acquiesced in his father’s dealings with the property. ? 

In Tennent v. Tennent Lord Westbury states that in 
family agreements if is required that there shall be on all 
sides uberrima fides. 

A party may, by conduct of waiver, be estopped from in- 
sisting upon a binding family arrangement. Where the 
plamtiff had defended a previous suit on the ground of her 
preferable right to inherit, and afterwards sued the plaintiff 
in the former suit upon the basis of a valid family compact. 
varying the ordinary rules of inheritanee to recover halt the 
property, Holloway, C. J., said: “There is another perfectly 
satisfactory ground for saying that this suit cannot be 
maintained. The plaintiff now insists upon a valid family 
compact varying the ordinary rules of inheritance. She 
has, however, previously appealed to the general rule, liti- 
gated the matter through three Courts, designedly keeping 


|^ L R, 2 Ch. Ap, 201 (304) 8 Damudar Dass v. Muhoram 
[156]. : Pandah, 13 C. L. R., 96 [1883]. 

2 Sina Dasi v. Gur Sahai, 1. L. R., 
3 ALL, 362 [1880]. L. R., 2 Se. Ap., 6 (10) [1870]. 
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i P è e. 
back the compact upon which she now seeks to Insist. 
There can be no stronger ease of an absolute waiver of 
e . 
that contract, and of conduct rendering At wholly inequit- 
able to permit her now to insist upon it.” ! 
"e P" e e e ° : 
Similar to the estoppel arising in cases of family ar- Vstoppel by 
í ; | artition bo- 
rangements is that which operates where there has been PS the 
a binding partition entered into and acted upon. Where members of a 


family cider se 
the plaintiffs, members of a joint Hindu family, alleged that and in favour 


a solemn deed, registered and purporting to effect a valid OPEM 
partition of the family property, was never acted upon and 
was a mere device to defeat creditors, 1t was held that it 
lay upon them to make out a sufficient case to set aside the 
deed which was prit. face valid and operative.” e The 
members of the family will not only be estopped as be- 
tween themselves, but as against purchasers. 5 Whatever 
may be the intention of the members...purchasers at least 
have an undoubted right to bind them by their pablic acts 
to the fulfilment of those oblig: ations Which such public acts 
ast upon them.?* These observations, as pointed out by 
the Privy Council, were not intended to shake the credit 
of the numerous deeisions which have established between 
the apparent and the real title that a benami transaction, 
void of fraudulent design, may be made the foundation of 
a deeree in a Court of Justices 

Nor is it necessary that there should be a — by 
metes and bounds. The agreemeng itself, and the position of 
persons affected by it, being the foundation of the estoppel, 
evidence that a binding partition has taken place will be 
sufficient.? 


! Janaki Ammal v. Kamala- "4B. L. R. (P. C.), 29. 
thanunal, T Mad. H. C., 263 [1873]. 5 [b., 29. 
2 Srimati Sukhimani Dasi ~. 6 See Ananta Balacharya v, 


Mahendra Nath Dutt, V W. R. 143;  Damodhar Makund, T. L. R., 13 
4 BL. R. (P. €.), 16 [1869]. See Bom., 25 [IS8S} and the cases, 
Sreemulty Shamasoondery Dossee infra, Part I9, Chapter VI, upon 
v. Aurlick Churn Mitter, Bourke the 'conclusiveness of partition 
(O. €.), 326 (334) [1865]. proceedinys, 
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Estoppel h Where an invalid adoption has been acted upon and 
— recognised by the members of a family, and the person 
adopt has changed his situation, an estoppel may in certain 
cases arise. In such a case the person whose interest it is 
to maintain the adoption will be supported by a very strong 
presumption in his favour similar to that which arises 
when the legitimacy of a person in possession of property 
is questioned by a person who has a strict right to ques- 
tion it. The case of a Hindu claiming by adoption is 
Presumption perhaps as strong as any case of this kind, because he loses 
in favour of 
adopted son, any rights — he may have had in his own family, and 
it would be unjust to deprive him of the status which he 
has acquired in his adoptive family except upon the str ong- 
est proof of the alleged defect in his title. These princi- 
ples have been laid down by the Privy Council in the case 
of Ztajendro Nath Holdar v. Jogendro Nath Banerjee! 
Foundation of | The presumption is strengthened by the active acquies- 
the estoppel cence of members of the auoptive family when they have 
signified their complete concurrence in the adoption and have 
encouraged the person adopted to believe in the validity of 
hisadoption. Acts, such as concurrence in the performance 
of the funeral ceremonies of the adoptive father, and a long 
course of conduct shewing conclusive aequiescence in the 
alidity of the adoption, will raise an estoppel in favour 
of the adopted son.? Such acts, however, on the part of the 
family would hardly be strong enough unless the person 
adopted has, through the influence of the course of the re- 
presentation by conduct, so altered his situation that it would 
be impossible to restore him to that original situation.” 


114 M. L. A., 67 (77) [1871]. See 15 Mad., 486 [1892]. But see Tay- 
the subject discussed in Mayne’s  aamaul v. Sasachella Naiker, 10 
Hindu Law, § 148; West and M.I. A., 429 [1805]. 

Buhler 3rd ed., 1007. 

2 Sadashiv Moresheur. v. Hari 8 (fopalayyan v. Raghupatiy- 
Moreshvar, 11 Bom. H. C. R., 190 yan, 7 Mad. H. C. R., 250 (256) 
[1874]; Chintu v. Dhondu (note p. — [1873]. See (opee Lall v. Mussamut 
102); RavjiFinayakrav v. Lakshine- Sree Chundraolee Buhoojee, 11 B, 
bai, 1. L. R., 11 Bom., 381 [1587]; L. R. (P. €.), 891 (895) ; 19 W. R., 
Kannammaly, Virasami, 1l. L. R. 12[1872]. 
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Where an adoption was acquiesced in for many years, 
it was held that the consent of some person competent to 
give away the adopted son should be presumed ;! and in 

a suit for a declaration that an adoption long acted upon 
was fraudulent, the Court held that the onus* was on the 
plaintiff to establish the fraud which he alleged.” 

The broad principles expressed in the earlier. Madras 
case were subsequently questioned by a Full Bench of the 
Court in Vishnu v. Krishnan’ The Court stated that 
the rule of estoppel by conduct does not apply where an 
invalid adoption is made by a person under the full belief 
that it 1s valid in law, even where the person adopted is in- 
duced by the conduct of the person adopting him to abstain 
from claiming a share in the inheritance of his natural 
family. The Court based their decision upon a narrow con- 
struction of the term “ intentionally " in Section 115 of the 
Evidence Act which was taken to be less comprehensive thar 
the term “ wilfully " in Pechard v. Sears* and Freeman v. 
Cooke. The decision is now overruled as to this point 
by the recent case of Sarat Chunder Dey v. Gopal Chun- 
der Laha in the Privy Council ; and in Aannammal x 
Virasam? the earlier principle is re-asserted by a Division 
Bench of the Madras Court in the following terms: “We 
have been referred to the decisions in €. "hl 0 v. Janak? 
and Lar Vinayakrae v. Lakshmibai,? in both of which it 
was held that the conduct of the person. who actively 
participated in the adoption estopped him from disputing 
the validity of the adoption. It seems to us that this is juss 
such a case as Section 115 of the Evidence Act was framed 
to meet." 


Anandrac Sivaji v, (éauesh 611 Bom. H. C. R., 199 [1874], 
Eshvauf, T Dom. H. C. R. (App.), where the adopted son was held 


33 [18563]. estopped from questioning the 
? 21 W. R. 84 [1873]. adoptive mother's hfe interest, 
5 L L. R. 7 Mad., 3 [1883]. the adoption having taken place 
* 6 A & E., 469 [18531]. upon the understanding, that such 
$ 2 Ex., God [1848]. intergst should reserved to her, 
5 L. R., 19 I. A., 203 (1892). 9], L. R., l1. Bom., 381 (396) 


1I L. R., 15 Mad., 456 [1892]. [1587]. 


The position of 
the party seek- 
ing to avail 
himself of the 
estoppel is to 
be looked to, 
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Recognition of Upon the estoppel which may arise by recognition of 
her of a Hindu the rights of a person asa member of a ILindu joint family, 
as the recent case of Lala Muddun Gopal Lal v. Khikhinda 
Koer! may be mentioned. There the elder of two brothers, 
Kuldip, for'some years recognised the younger Sadhoram 
(who had been born deaf and dumb), as having a joint in- 
terest in the family property. The Judicial Committee held 
that there was no ground for supposing that Kuldip intend- 
ed to divest himself of his own property, or to waive any 
rights aceruing to him by reason of Sadhoram’s incapacity; 
observing: “ Their Lordships think it would not be reason- 
able or conducive to the peace and welfare of families, to 
construe acts done out of kindness and affection to the dis- 
advantage of the doer of them, by inferring a gift when 
it is plain that no gift could have been intended...they are 
equally clear that there is no principle of law, founded on 
the doctrine of estoppel or laches, or the law of limitation 
or otherwise, which eompéls them to hold that under the 
circumstances of this case, Kuldip’s acts and conduct had 
an effect and operation which he could not have intended 
or contemplated.” 

It is scarcely necessary to observe that a mere passive 
acquiescence by one in the infringement of his rights by 
another will not create an estoppel in cases of this kind.? 
There must be conduct of some kind on the part of the for- 
mer inducing the latter to change his situation. What is to 
looked to is the position of the party secking to avail him- 
self of the estoppel. But conduct not amounting in law 
to an estoppel may, nevertheless, be strong evidence. In 
Agrawal Singh v. Foujdar Singl? the plaintiffs had treated 
the defendants as being in equal relationship to a common 
ancestor, and had permitted their names to be registered 


~ 


Conduct wil 
always bo evi- 
donce, 


I [,L. Ho, 18 Cale., 341 [1890]. 

3 See Taruck Chunder Bhut- 
tacharjee v. Huro Sunker Sandyat, 
22 °V.R., 267 [0874] : Rama Ban v. 
Raja Rau, ? Mad. H.C. R, 114 
[1864]; Peddamuthalaty v. Timma, 


Ib, 270; Rajan v, Basuva, Ib., 
429; Uda Begam v. Imam-ud-din, 
I. L. R., 1 All, 82 [1875]; where 
the doctrine of acquiescence ig 
discussed. 

8 8 C. L. R., 346 [1880]. 
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as such at the Collectorate. Ina suit to establish that. 
when the succession opened out, they were one degree 
nearer than the defendants to the cOmmon ancestor, the 
Judicial Committee held that the plaintiffs’ course of con- 
duct, though not amounting to an estoppel in ‘point of law, 
threw upon them a heavy burden of proof which, in their 
Lordships’ opinion, had not been sustained. 

The relation in many of the above cases 1s, as already 
pointed out, one of trust. The real owner who allows 
another to deal with his property may not inaptly be 
deseribed as a trustee for third parties dealing with the 
benamidar. Parties colluding to defraud creditors place, 
themselves in a relation of trust to such creditors. And 
in the cases of partition and adoption above noticed the 
prevailing idea appears to be one of trust. Perhaps the 
application of the term may be considered misleading, 
but the relation between the ‘parties in the above cases is 
scarcely one of contract. 

In this connection may be noticed the estoppels in the 
cases of trustee and cestui-que-trust. The position of a 
trustee is this, that he is under no obligation to assist his 
cestui-que-trust jn selling or eneumbering his beneficial 
interest, although he is bound to give him all reasonable 
information, A fortiori, he need not answer the inquiries 
of a stranger about to deal with the cestui-que-trust, and 
if he does so, he is only bound to antwer to the best. of his 
knowledge and behet. But he may estop himself as re- 
gards a stranger by making a representation of a positive 
nature such as would mislead any reasonable man. Such 
appears to be the effect of Low v. Bouverie. 

If a creditor misleads an exeeutor and thereby induces 
him to part with assets in a manner which would be a 
devastavit, it would be seem that he cannot complain, if 


| L. R., 3 Ch. '91, 82, where it is stated that Burrowes v, Loeck, at 
Ves., 470 [180^], can only be explaaned on the zround of estoppel 
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there has been conduct or express authority on his part,} 
or a long course of acquiescence: and it may be that such 
a rule would apply 1n the ease of a beneficiary who has 
induced his trustee to purchase trust property, or otherwise 
to commit a'breach of trust. But a trustee may not set up 
any title adverse to that of the cestui-que-trust.^ And to 
raise an estoppel against a cestui-que-trust either by con- 
currence or acquiescence, there must be the fullest know- 
ledge and an active course of conduct on his part? 

In Gulzar Ali v. Fida Ali* a trustee, who had mortgaged 
trust property upon the allegation that it was his own 
property, subsequently sued to recover the property from 
the purchaser at the execution-sale on the ground that it 
was trust property, and that he had no power to mortgage. 
It was held that he could not be allowed to recover upon 
the strength of a title antagonistic to his former repre- 
sentations. 


3 Meo Zn ve BDireh, L. R., 27 in receipts. See Lewin on Trusts. 
Ch. D., 622 (627) [1534] ; Richards — Sthed., 264, and cf. Aet II of 1882, 
v. Dromnue, 3 Bing. (N. €.), 495 s, 9. 

FoU 56 18727 * — : mee Lewin on Trusts, Sth ed. 
2 Act IE of ISS. s 141 Bivelow (1885), pp. 495, 496, OLS t See 
Ea a ee ee Act IL of 1852. ss. 23, G2, GS, 

on Kstoppel oth ed., 2545. A trustee — 

is not liable for joining pro forme 51. i. R.,6 AN., 9£[1885]. 
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set up benami tithe agamst landlord- 





Tenant may not 
Andlord's. estoppel a brauch of 
title by estoppel—Hstateo by estoppol--Other estoppols against the land- 
lord. 


Tue modern estoppel by which a tenant is precluded, 
from denying his landlord’s title is founded on the contract 


between the parties, and its object has been stated to be 


to create a sort of qM performance.’ So long as 


— —— — — — — — d aam oe hes ae — — E (E P = M 
m — ——À 4 US iib m rtm eae D me —— m . -2> * —E es ee 


! Per Martin Bain Duke v nien 
TH. & N.,002[(1862]. "Phe prin- 
ciple is clearly stated by Jessel, 
M. R., in In re Stringers Estate, 
L. R, 6 Ch. D., 9, 10 [1877]. 
“ Where a man having no title 
obtains possession of land under a 
demise by a man in possession who 


assumes togive him a title as tenant 
he cannot deny his landlord’s title, 
e. ee That is a perfectly intelli- 
gible doctrine. He took possession 
under a contract to pay rent as 
Jong «s he held possession untler 
the landlord, and to give it up at 
the end of the term to the land- 


Tenant’s es- 
toppel founded 
on contract for 
pernilssivo 


"^ occupation, 


Rule of niv 
dern origin. 
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a lessee enjoys everything which his lease purports to 
grant, how does it concern him what the title of the 
lessor, or the heir or assignee of the lessor, really is? All 
that is required of him is, that having received the full 
consideration for the contract he has entered into, he 
should on his part perform it.”! Two conditions require to 
be satisfied to create that consideration upon which the 
estoppel ts founded. Possession must be given to the tenant, 
and the tenant must take possession by his landlord’s per- 
mission” When permissive enjoyment is established, the 
relation of landlord and tenant is created, and, with certain 
exceptions hereafter to be noticed, the lessee is not al- 
lowed to question his lessor’s title during the continuance 
of the lease. In many instances, the landlord has only 
an equitable title, and yet the tenant is estopped from 
questioning such title.’ 


^ The estoppel ‘in its modern form is stated by Mr. Bigelow 


to have had its origin in the old action of assumpsit for 
use and oceupation of land by which compensation for the 
daily enjoyment of the land was sought to be recovered .4 


lord, and having taken it in that tenant is ereated, [See Doe dem 


way he is not allowed to say that 
the man whose title he admits and 
under whose title he took posses, 
That is a well- 
That is es- 


sion has not a title. 
established doctrine. 
*oppel by contract.” 

t Per Martin, B., in Cuthbertson 
v. Irving, 4 H. & N., 755 [1850]. 
“The principle upon which such 
cases rest, ts one of the broadest 
in the law, to wit, that one who 
has received property or money 
from another shall not dispute the 
title of that person or his right to 
do what he has done.” Bigelow 
on Hstoppel, oth ed., 545. So where 
a person enters into à contract to 
purchase lands and takes posses: 
sion, the relation of landlord and 


Bord v. Burton, 160 Q. B. (A & E), 
807 [ISS]; Dart., Vendors and 
Purchasers, Oth ed., 508, 504. ] 

? Bigelow on Mstoppel, oth ed., 
009. 

9 Per Blackburn, J., 1n Board v. 
Board, L. R., 9 Q. B., 53 [1573]. 

4See Bigelow on Estoppel, 5th 
ed., 454, 906, That learned author 
points out thatestoppel against the 
tenant in the time of Lord Coke 
was raised by the aceeptance of a 
sealed lease which produced the 
same conclusive effect as the estop- 
pel by record or by deed when the 
tenant held over after the lease 
had terminated. The estoppel de- 
pended upon the prior existence 
of the deed. 
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The modern rule appears to be no older than the middle 
of the eighteenth century.! l 

"The rule in this country is contained in Section 116 of S. 116, Act 
the Evidenco Act.? This provision of the law does not ka 
debar one who has once been a tenant from contending 
that the title of his landlord has beea lost, or that his 
tenancy has terminated, but only precludes him from say- 
ing during the continuance of the tenancy that his land- 
lord had no title at the commencement of the tenancy.’ It 
has also been ruled that the words * at the beginning of 
the tenancy " in that section only apply to eases in which 
tenants are put into possession by the person to whom thay 
have attorned, and not to cases where they have previously 
been in possession.* This case will be considered later on. 
These are the only decisions in which the Indian Courts 
have expressed a definite opinion as to the scope of the sec- 
tion. It is submitted that tha section does not embody 
any rule of law different to the rules laid down upon this 
subject by the English Courts. ” 


ö— ·— — — — — —À — — — — ee — — — — — 


1 See Doe d. Knight v. Smythe, 
4 M. and S., [1513] per. Dampier 
J., 249. “ Jt has been ruled. often 
that neither the tenant nor any 
one claiming by him ean controvert 
the landlord’s title. He cannot put 
another person in possession, but 
must deliver up the premises to 
his own landlord. This has been the 
rule for the last 25 years ;" and sce 
Doe. d. Bristow v. Pegye [1155], 1 
T. R., 758 (n.), per Buller, J. See 
further as to the estoppe! the notes 
to Veale v. Warner and Wallon v. 
WuaterhouseinWilliams! Saunders, 
Vol. 1, 575, 11, 526 [ed. 1571]. 

? IT of 1872. “No tenant of im- 
moveableproperty or person claim- 
ing through such tenant shall, 
during the continuance of the ten- 
ancy, be permitted to deny that 


the landlord of such tenant had, at 
the beginning of the tenancy, à 
title to such lmmevyeable property ; 
and no person who came upon any 
immoveable property by the heense 
of the personin possession thereof 
shall be permitted to deny that 
such person had a title to suche 
possession at the time when such 
license Was given.” 

E min v, hamakishna Sastre 
I.L.R., 2 Mad., 226 [1879], per Sar- 
gent, €C.J., and Muttusami Ayyar, 
J. See Subharaya v. 
I. L. R., 12 Mad., 422 [1885]. 

“Lal Mahomed v. Nallanus, 
I. L. R., 11 Cale., 519 [1585.] 

5 See the m as to s 
115 iveSaret. Chander Dey v. Gopal 
Chunder Laha, tL. R., 19 E. A. 


Krishuappa 


203 (1892), 
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The estoppels between landlord and tenant, and the 
exceptions, may be presented in the following form : '— 
{.—The relationship of landlord and tenant is ereated— 
(A) where the landlord has let the tenant into posses- 
sion of the land (a) by written contract, or (5) by 
verbal contratet. 
The tenant cannot deny that his landlord had a title at 
the time he was let into possession, but he may plead— 
(i) that he has given notice to the landlord that the lat- 
ter’s title has expired, or has been defeated by title 
paramount, e.g., avoided by sale for arrears of 
revenue, and that he will in future claim under 
another title ; 
(ii) that he has openly surrendered the land to the 
landlord ; 
(B) and may be inferred from the payment of rent, 
attornment, or other circumstances. 
The same estoppel and the same defences apply. 
The tenant may, in addition, shew mistake. 
II.—Where the landlord claims under a title derived 
from the person who let the tenant into possession. 
This may be— 
(a) by assignment (gift, sale, devise, lease); 
(b) by inheritance, including adoption. 
(i) where the tenant has attorned to the landlord, he 
may, under certain circumstan ces, shew that tho 
title is not really in the landlord but in some 





other person ; 

(ii) where there has been no attornment the question 
will be whether the landlord has succeeded in 
proving his title. 

III.—Certain estoppels available to the tenant against 
the landlord require to be noticed hereafter? 


1 See Mr. Justice Field's Classification for another purpose in Lodai 
Mollah v. Kally Dass Roy, 1. L. R., 8 Cale., 938 [1881]. 
2 Iura, pp. 124 — 128. 
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First as to the estoppel in favour of the landlord, or 
TENANT'S ESTOPPEL. 

To proceed to the analysis of the leading principles :— Tenant's 
The general rule may be stated as follows : A tenant can- — — 
not, while in possession, set up another title so as to over- “tetea, 
throw the title of his landlord, or otherwise dispute that 
title. “The rule," said Best, C. J., in Alchorne v. Gomme,! 
“which prohibits a tenant from disputing in a Court of law 
the title of his landlord, is a wise rule tending to general 
convenienee......Í am aware that there is a qualification of 
this rule, if qualification it can be called, and that there 
are cases in. which the tenant has been permitted to shaw 
that a landlord could not justify a distress : in all of them, 
however, the right of the landlord to demise has been 
admitted, and tlie plea has been either that his title has 
since expired, or that the tenant has been compelled to pay 


sums which he was entitled'to deduct from the rent ;? these 
cases therefore rather confirm than impeach the Sinus 
rule ; but the tenant here broadly disputes the lessor's right 
to demise." 

In the case now cited the tenant pleaded that, before the Alchorne P. 
landlord had anything in the premises and before d oe Mah 
demise, the premises had been mortyaged by the person 
under whom the landlord chimed. The mortgage being 
forfeited, the mortgagee disirained upon the tenant for the 
rent, and to save his goods from being sold the tenant 
altorned lo the mortgagee and paid the rent to him. It was 
held that the tenant could not, in an avowry of distress for 
rent, set up the mortgagee’s title against his landlord? 


1 2 Bing., 54 [1824]. the grantee, and was therefore not 
in arrear to his landlord. 
* In Taylor v. Zamira, 6 Taunt., 3 For other illustrations of the 


594 [1816], where the premises were — rule, see Doe d. Ogle v. Vickers, 4 
granted subject to an annuity, and Ad. & E., 782 [1856] ; Doe d. Hurst 
there was à covenant that the — v. Clifton, 4 Ad. & E., 509 (813) 
grantee might distrain on the pre- [1530] ; Cbhoy Gobind Chowdhyy v. 
mises, the tenant was allowed to  Beejoy Gobind Chowdhry, 9 W, R. 
hew tha he had paid the rent to 162 [1865]. 


Indian cases, 
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Mohesh Chunder Biswas v. Gooroopersad Gr hose! well 
illustrates the application of the general rule in India. 
There the plaintiff alleged that he had granted a lease of 
rent-free land to the defendant who oceupied, and held over 
after the expiration of the term, claiming that the land 
was mål and not rent-free, and that he held under the 
zeinmdar. The plaintiff s tenure was found to be invalid 
by the lower Appellate Court. “We are of opinion," 
said Raikes and Sumbhoonath Pundit, J. J., in remanding 
the case, “that the only point for determination was, ade 
ther the defendant held as lessee of the plaintiff, and that, 
if he did, he could not raise any question regarding the 
validity of his lessor's title ; and if he did not so hold, then 
the plaintiffs case was at an end. Of course, whatever 
decision the Court might arrive at with respect to that 
question, and, however it might determine the rights of the 


parties in this suit, the 1 ‘ights of the zemindar could not be 


affected thereby, or his title to resume, in a sult properly 
constituted, be prejudiced. But in this suit it is not com- 
petent to the defendant to raise any question respecting 
the validity or invalidity of the plaintiff's title.” 

So where the plaintiff claimed as mortgagee in posses- 
sion of the defendant’s lessor to recover arrears of rent 
and for ejeetment, and the defendant had acknowledged 
that the plaintiff was in possession, and had on several 
occasions paid rent to h'm, it was held that the defendant, 
having in fact attorned to the plaintiff as his landlord, 
could not be allowed to question the validity of his title on 
the ground that the mortgage-deed had not been duly 
registered.* 

And it has been held that a person taking a lease from 
one of several co-sharers eannot dispute his lessor's exclu- 
sive title to receive the rent or sue in ejectinent.® 


t Marsh., 377 [18605]. 9? Jamsedji Sorabji v. Lakshmi 
$ Shams Ahmud v. Goolam Mo- ram Rajaram, I. L. R., 13. Bom., 
hecoeddeen, à N.W, P. (H. C.), [53 323 [1888]. 
INTE. 
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The rule that there can be no estoppel where the truth Estoppel even 
appears has been recognised in India to some extent,! but DEUM 
the general rule above stated is subject to no such quali- "9 *& estate. 
—— and the tenant will be estopped even where it 
appears upon the face of the transaction that the landlord 
has no legal estate. In such a case the estoppel arises by 
intendment of law from the relation which the parties have 
agreed to constitute between themselves. 


Thus in Morton v. Woods,* the morteagor im possession Morton v. 
executed a second mortgage to the defendants, reciting a aii oa: 
previous mortgage, and as further security for the princi- 
pal and interest due to the defendants, attorned tenant $o 
them, their heirs and assigns, for a term of ten years at a 
yearly rent payable upon a certain fixed date, with power 
to them to enterand take possession at any time, The de- 
fendants having made advances, the mortgagor re ‘mained 
in possession, but failed to pay ihe first year’s rent, The 
defendants having distrained, the plaintiffs brought an 
action as creditor’s assignees of the morteagor's estate to 
recever damages for the distress. The Court of Queen's 
Pench held® that the distress was valid. Upon a case 
Kate id in. error, the Court of Exe hequer Chamber upheld 
^ this decision upon the same grounds, iz., that the inten- 
tion of the parties was to create a tenancy-at-will, that. both 
parties had assented to this arrangementjand the mortgagor 
having held possession as tenant-at-will was estopped from 
shewing that the defendants had no legal reversion, although 
it appeared upon the face of the mortgage-deed that the 
mortgagor had only an equity of redemption, and the 
defendants had therefore no legal estate. 

The judgment of the Court,* which was delivered by Estoppel by 


Inte ndment of 


Kelly, C. B., proceeds upon the authority of Jolly v. Arbuth- iaw, 


1 Part I, Chapters II, X, XI. * Holly, €. B.. Channell and 
2L. R., 4 Q. D., 298 [1860].* Cleasby, B. B., and Byles and 


2 L. R., 3 Q. D., 655, Keating, J. J. 
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of distress, 
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not, citing and commenting upon the previous cases, and 
contains a clear statement of thé law upon this point.? 


The law implies a tenancy in the case of a licensee, and 
à fortior! where a person who has fraudulently obtained 
permission to go upon the land insists upon holding against 
the party in possession. In Doe d. Johnson v. Baytup,? 
the defendant, a daughter of the plaintiff's lessor, obtained 
possession of the premises upon the pretext of getting 


vegetables i the garden, and refused to vacate on the 
ground that the plaintiff had no title. The Court of King's 
Bench* held that she could not defend an ejectment, as she 


14 DeG, & J., 221; ?8 L. J. 
(Ch.), 547 11820]. 

2 ** And first as to the objection 
that the defendants, not having 
the legal estate,could have no right 
That they had not, in 
fact, the legal estate, is clear; but 
that may be said of all lessors 
where there is à lease and a ten- 
ancy by estoppcl, and where the 
lessors have frequently no title at 
all; here the defendants have an 
equitable title only, and the ques- 
tion, becomes of primary import- 
ance, because 1t is only by estoppel 
that the defendants can be said to 
have the legal estate ; and it is said 
that no estoppel arises where the 
truth appears on the face of the 
instrument, which is the evidence 
of the agreement between the par- 
ties...) Buteven if any of the 
decisions or dicla were to lead to 
the conclusion that where the truth 
appears there can be no estoppel, 
that doctrine must be taken to be 
overruled by Jolly v. Arbuthnot [1 
DeG. & J., 221] ; and that being 
the decision of the Lord Chancel- 
lor on appeal is a decision of a 
Court of co-ordinate jurisdiction, 
ane. we should be bound to deter to 
it. Now in that case we find there 
was a mortgave and an agreement 


by way of attornment, or a clause 
in the deed that a tenancy should 
exist between the mortgagor and 
a receiver appointed by the parties; 
and it is perfectly manifest that a 
mere receiver so appointed would 
have no legal or indeed equitable 
estate m him, and his character 
of receiver and the absence of any 
interest in the estate appeared on 
the face of the deed. The Master 
of the Rolls [28 L. J. (Ch), 274] held 
that the receiver had no right of 
distress by virtue of such tenancy. 
But Lord Chelmsford, C., reversed 
that decision, and held that the 
fact of the want of the legal rever- 
sion appearing ou the face of the 
deed by virtueof which the tenancy 
was created did not do away with 
the tenancy or right of distress, 
which arose by intendment of law 
from the relation of landlord and 
tenant, or from the express agrec- 
ment of the parties. . . . His 
Lordship then refers to Cornish 
v. Searell [S B & C., 471], and 
Dancer v. Hastings [4 Bing., 2; 
12 Moo., 34] as supporting this 
view." 


83 Ad, & E., 188; 4 Nev. and 
Man,, 837 [1835]. 
^ Denman, C, J., Littledale, 


Patteson, and Coleridge, J.J. 
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held as a mere licensee and had, moreover, obtained posses- 
sion by fraud.! 

In Gour Hurt Mal v. Amirunnessd Khatoon? the plain- Licensce of 
tiff sued to eject the defendants from a julkur mehal. The P 
defendants had. paid rent to the plaintiff and ‘his predeces- 
sors, and the Court regarded them as licensees liable to 
have their license determined. The defence set up was 
that the defendants, as members of the public community 
were entitled to exercise their right of fishery in a navig- 
able river, and that neither the Government. nor the plain- 
tff could claim exclusive rights, The Court held that the 
defendants, being licensees, and having paid rent, were 
precluded from setting up this special defence. 

The estoppel operates against persons claiming through Estoppol 
the tenant, as for instance —— -n 
persons coming in by collusion with the tenant, and is sens chiming 
available to persons standing in the same position as the lord * tenant, 


sub-lessees, and à fortior? against 


thapueh kanil- 


lessor. 
In Doe d. Bullen v. Milly the action was for eject- 


ment in respect of a cottage, 


2“ fn the case of a person who 
has become tenant, there Is no 
doubt as to the law. Doe d. 
ee v. Lady Smythe (4 M. & 

S., 347], shews that he must first, 
give up possession to the party by 
whom he was let in, and then, if 
he, or any one claiming through 
him, has a title aliunde, that title 
may be tried by ejectment. It 
was held in that case, not that the 
party claiming as landlady to the 
tenant was altogether estopped 
from trying the right, but that 
the tenant must first restore pos- 
session. If the defendant here 
has any right, she might, in. the 
first instance, have brought eject- 
ment, or have entered on Mrs. 


Johnson and disseised her. But, 
she takes neither course. She 


ullen, the plaintiff's lessor, 


frandulently obtains permission to 
go upon the land, and then. turns 
upon the lessor of the plaintiff 
and insists upon holding the land. 
The rule, as to claiming title, 
which applies to the case of a 
tenant, extends also to that of a 
person coming in by permission as, 
à mere lodger or as a servant.” 
— Per Patteson, J. “ There is no 
distinction between the ease of 
a tenant and that of a common 
licensee. The licensec, by asking 
permussion, admits that — there 
is a title in the landlord.” — Per 
Coleridge, J. 
? 11 C. L. R., 9 [1882]. 


" Pasupati v. Narayana, LL. R., 
13 Cale., 335 [1889]. 


* 2 Ad, & E., 17 [0834]. 


th 
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finding one Williams in possession, induced the latter to 
take a lease from him. The defendant, having become pro- 
prietor of adjoining hind, offered Williams £20 to give up 
the cottage to him. At the trial the defendant offered to 
prove that he was entitled to the land upon which the 
cottage stood under the sume title under which he held 
the adjoining close. The objection that the defendant, 
having come in under Williams who was in possession 
under Bullen, was not at liberty to question Bullen’s title 
was upheld by the Court of King’s Bench,! the defendant 
being in the position of assignee of the lease? 
, Where the defendant came into possession of land as 
lessee of the plaintiff's tenant at a time when the plaintiff's 
title to the land had determined under the Lands Clauses 
Consolidation Act, the Court of Common Pleas held he 
was In no better position than his lessor, who by holding 
on as tenant from year to year, was estopped from dis put- 
ing the plaintiffs title 

In Rennie v, Robinson? the defendant hired apartments 
by the year from one Williams, who afterwards let the 
entire house to the plaintiff. 1n an action for use and 
occupation, the Court of Common Pleas held that the 
defendant, having used and oceupied the premises under a 
lease from Williams, was not competent to impeach either 
his title or that of the plaintiff who claimed through him. 
The first important qualification of the main rule is that 
tenant may shew that his landlord’s title has expired or 
determined. In //opera/t v. Aeys® the plaintiff had been 
evicted by title paramount to the defendant’s, but afterwards 
regalued possession under a new agreement with the person 


1 Denman, C. J., Taunton, Pat- 1870, amended by XVIII of 1885), ] 


teson and Williams, J. J. * London and North- Western 
? Seo Doe, d. Knight v, Smythe, Railway Co. v. West, L. R., 2 C. P., 

1 M. & S5., 347 [1515]. dod [1807]. See Barwick v. T'homp- 
5 8&9 Vict., c. 13, s. 127 [cor- son, 7 T. R., 488 [1703]. 

responding in some measure with s 1 Bing., 147 [1828]. 


the Land Acquisition Act (X of 9€ 9 Bing., 613 [1853]. 
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who had evieted him. In an action of replevin to try the 
validity of a distress levied by the defendant, it was proved 
that the plaintiff was let into possession by one Hawkins, 
who undertook to finish the premises and to give plaintiff 
a lease at the end of the year. Hawkins shal no other 
title than an agreement to lease given by one Kent, by 
which the latter reserved to himself the Power of re-entry 
and avoiding the agreement if the houses were not com- 
Kent re-entered for the con- 
Subsequently Kent 


pleted within six months, 
dition broken and evicted the plaintiff. 
finished the house, and the plaintiff re-entered under a new 
agreement with him. It was contended that the plaintiff, 
having taken under Hawkins, was estopped to say hè 
had no title. The Court of Common Pleas held he was 
not, upon the ground that at the time of the distress 
Hawkins’ title had expired, and the plaintiff did not hold 


as his tenant.’ ; 


In the same way a tenant who has paid rent to a lessor 
by whom he was not originally let into possession (the 
tenants possession being derived separately) is not estop- 
ped from shewimg that the lessor's title has expired, 


| Tindal, C. J., said: '* I hope 
nothing which I am about to ob- 
serve will be supposed to break in 
upon the established rule of law, 
that the tenant, so long as he re- 
mains in possession, shall never be 
allowed to dispute the title of the 
landlord from whom such posses- 
sion was received. But upon the 
facts proved at the trial of this 
cause, that rule, as it appears to 
me, does not apply to the present 
case ; for, upon the whole of the 
evidence, Hoperaft, at the time 
of distress, was not 1n possession 
under any tenancy he derived from 
Hawkins, but under a new and dis- 
tinct holding which he took from 
Kent,at a period long subsequent to 
the time when Hawkins’ title had 


expired... [after stating the facts] l 
thought, therefore, at the trial and 
I still think, that it Was competent. 
for the plaintiff te shew that his 
landlord had adefeasible titleonly, 
and that such title was actually 


Hop raft. v. 
Keys [1553], A 
new and dis- 
tinct holding, 


M 


Even whore 
rent has been 
pard by mis- 
take. Cfa- 
ndee e. Mac- 
kenzie |1847], 


defeated before any rent became 


due, and that the rule above ad- 
verted to could not apply to the 
case where a tenant had been actu- 
ally tarned out of possession, and 
kept out à considerable time, and 
afterwards entered under a new 
agreement. bond. fide entered into 
with a different person." 

2 See also Meare v. Moss, J 
Bing., 360 [1523]; England d. Sy- 
burn v. Slade, 4 T. R., 682 [1792] ; 
Gravenor v, Woodhouse, 1 Bing., 
38 [1822]. 
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although the tenant, in ignorance of this fact, may have 
entered into a parol agreement with the lessor and paid 
rent to him under such agreement. In Claridge v. 
Mackenzie’ the tenant brought an action of trespass for 
distresses levied under the above circumstances ; it was held 
that such an agreement did not constitute a new letting 
into possession, and the plaintiff was at liberty to shew 
that the defendant had at one time a good title which had 
since expired. 
Reason for In Mountnoy v. Collier? Erle, J., states the reason for the 
— rule: ‘There are numerous authorities to shew that a 
ty tor person tenant is not estopped from shewing that his landlord's 
real title, title has expired,? and justice requires that he should be 
permitted to do so: for a tenant is liable to the person 
who has the real title, and may be forced to pay him, 
either in an action for use and occupation, if there has 
_-. been a fresh demise or an arrangement equivalent to one, 
or in trespass for the mesne profits. It would be unjust if, 
being so lable, he could not shew that as a defence.” 
Ustoppel Ammu v. Ramakishna &astri* was a suit by the son of 
_ a mortgagor praying for redemption. The defendants 
one ^ were the heir of the mortgagee and two persons holding 
as tenants under a settlement made by Government of its 
waste land. As regards the tenants it was held that, inas- 
much as their tenancy under the mortgagee (and therefore 
under the mortgagor) had been determined. by the action 
of the Collector, these defendants were not estopped from 
-shewing that, for more than twelve years before suit, they 
had held their plots from Government by a title adverse 
to the plaintiffs, and that as against them the suit was 
barred by limitation, The Madras Court point out that 
Section 116 of the Evidence Act operates as an estoppel 
only during the continuance of the tenancy. The tenancy 


! 4 M. & Gr., 142 [1842]. plaintiff claimed had expired, 
? 1 EL & BL, 630 (640) [1853]. Doe d. Marriott v. Edwards, 5 B. & 


“see England d. Syburn v. — Ad.,10605 [1534], wherethe landlord 
Slade, £1. R., 632 [1792], where the had conveyed the premises away. 


term of the lease under which the tL L R., 2 Mad, 226 [1879]. 
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under which these defendants held was determined when 
the Collector declared the land to be the property of 
Government, and granted it to them as ratyats of Govern- 
ment, and thereafter it waso pen to them to contend that 
the interest of their former landlord had expired. In 
Subbaraya v. Krishnappa! the same principle was applied 
in the case of the assignee of a sub-teéhant who had ob- 
tained a pottah from the revenue authorities. 

An extreme application of the rule that a tenant may 
rely on his landlord's title having expired occurred in 
Downs v. Cooper? George Cooper, who claimed property 


Estoppel 
against land- 


lord inducing 


his tenant to 


attorn to 


under a will, put Downs into possession of it as his tonant another, 


and received rent from him. Thomas Cooper disputed 
his brother's title, and it was agreed between the brothers 
to refer the question to a barrister, who decided in favour 
of Thomas. George then delivered up the title-deeds, and 
permitted Thomas Cooper's attorney to cammunicate the 
transaction to Downs, who forthwith paid rent to Thomas. 
Subsequently George distrained for the rent. The Court 
of Queen's Bench held that George Cooper's title as land- 
lord had expired ; that his conduct was a direct admission 
of that fact; and that the ease eame strictly within the 
rule that a tenant, though not permitted to deny the right 
to demise, may allege that that right has expired. Lord 
Denman, C. J., went somewhat further : “ [t appeared to 
me," said the Chief Justice, “ that if a tenant is estopped 
from denying the title of the landlord who gives him 
possession, the landlord must also be estopped from treat- 
ing, as his tenant, him whom he has required to enter into 
that relation with another instead of himself.” 

Whether such a case as the above amounts to an ad- 
mission only, or to an estoppel, is a question of degree, the 
principle being precisely the same; but it is conceived that. 
under certain circumstances, a landlord may by his cond uet 
in causing the tenant to attorn to another terminate by 


27, L. R., 12 Mad., $22 [1888]. 2 2 Q. B. (A. & E), 226 [1541]. 
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estoppel the relation which exists between the tenant and 
himself. The more familiar instance of estoppel on the 
landlord will be examined below.! 
stale Where a tenant, while in occupation of land, takes a new 
law, lease from the game landlord, there is a surrender by opera- 
tion of law, and the tenant is estopped from denying his 
landlord's title, the relation of landlord and tenant being 
created afresh. 
Lyon v, Reed The term ‘surrender by operation of law? is defined in 
List) Lyon v. Reed,’ as applying to “cases where the owner of 
a particular estate has been party to some act, the validity 
of which he is by law afterwards estopped from disputing, 
and which would not be valid if his particular estate had 
continued to exist.” Such an aet is treated as amounting 
to a surrender. Baron Parke puts the case where a lessee 
for years has accepted a new lease from his lessor. The 
^ lessee is estopped from saying that his lessor had no power 
to make the new lease, the acceptance of the new lease 
being of itself a surrender of the former. Baron Parke 
proceeds to observe that the surrender is not the result of 
intention, but proceeds from the act being ene of those 
which anciently were acts of notoriety not Tess solemn 
than’ the execution of a deed. There has been much con- 
Implied sur flict as to whether a surrender by operation of Jaw takes 
ee place where the landlord enters himself by agreement 
with the tenant,? and where a third person is introduced 
as tenant by agreement. d pee surrender 1s, however, 
expressly ESET m the Transfer of Property Act? ag 
one of the modes by which a lease of immoveable property” 
determines, and it is conceived that, in this country, what 
may amount to a su rrender will always be a question 
of intention, and that the ordinary rules of estoppel by 


1 Seo infra, p. 124. Landlord's ^ Nickells v. Atherstone, L, R., 
Estoppel. 10 Q. L., 91 [1517]. 


3 13 M. & W., 285 [1844]. 
9 See Gronman v, Legge, 8 D. & > IV of 1852, s. 111 (4) & (f). 


C., 224 [1828]. 
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conduct willapply, the question being one of fact, whether 
the relation of landlord and tenant has been created or not.! 

To pass to the estoppel by payment of rent? Payment Estoppel by 

of rent is evidence of permissive occupation, and in all E " 
cases furnishes a strong presumption against the tenant. 
It furnishes the landlord witha prim fore case, but the 
circumstance is always open to explanation ; and where 
rent has been paid under a mistake or upon a misrepresen- 
tation, it 1s open to the tenant to rebut the presumption? 
It is necessary, however, for the tenant to make out a 
strong case.* 

The limits of the rule are well stated by Lord Cran- Payment must 
worth in Attorney-General v. Stephens? In order to make Posen made 
the payment of rent operate as an estoppel, it is essential kh — 
to make out that the payments have been made as for rent and under no 
due in respect of land held as,a tenant —quieqeid. soleitur, — 
soleitur. secundum animum: solvendis ; “and if, on looking 
to the facts it is plain that the payments have been made 
(secundum animum solverntim) not for rent, but on another 
account, the doctrine of estoppel arising from payment of 
rent has no place.” 

Where the tenant has, by the direction of his landlord, 
paid rent to a third person, the landlord is estopped from 
recovering so much of the rent as the tenant has paid, or 


n———————— Al — — — — — — — — a — — *. — — Woo" ee 


' The questions arising out of tenant, that he may not be caro: 
Lyon v. Reed, are elaborately clis- lessly put into the hazardous situ- 
cussed in the notes to the Duchess ation of paying his rent twice over, 
of Kingston’s case, 2 Sm. L. Ca., — and being put to the trouble and 
9th ed., 917— 926. expense of an aehion to recover 

3 The reason for the rule is well that which he may have been com- 
put. by Park, J., in Grarenor v. pelled to pay.” 


Tandi ino.. 42 (1899) 7]. " 

Woodhouse; [1 Bing, 42. (1822) ]: 5 (fravenor v. Woodhouse, | 

5s l ` : 1e 1 S Fa TTL? E 
Although on the one hand the Bing., 38 (£2) [1822]; Rogers v. Pit 


general rule ts most wise and politic — an, r, 6 Taunt., 202 ( 1815]. 
in not allowing a tenant lightly to 
nse to his landlord's detriment. that 
title the possession of which he has. 
entrusted to him, so, on the other, ^6 De G,, M. & G,, Ub (336) 
it is most just so far to guard the. [18555]. 


C. NL e^ 


^ 


5 Rogers v. Pilcher, per Cham- 
bre, J., tt p. 200. à 
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made himself liable to pay, in consequence of that repre- 
sentation.! 

Unexplained Where rent is not shewn to have been paid under any 
payment ol mistake, that circumstance alone has been Held to amount 
to an estoppel. In Vasudev Daji v. Babaji Ranu,” the 
plaintiff sued in _ejectment alleging that his agent had let 
to the defendant for three years, and that the defendant 
was holding over and refused to vacate, and that judgment 
had been recovered for rent in respect of the same piece 
of land by the plaintiff's agent. The defendant's case was 
that the land had been mortgaged to the plaintiffs father 
and subsequently released, but he admitted the payment 
of rent since the judgment. Both the lower Courts found 
the lease to be a forgery, and the defendant was not re- 
presented in special appeal. The High Court decreed the 
appeal observing : “In regard to the existence of a tenancy, 
o 70 we find that not only was a decree for rent made and en- 
forced against the defendant in 1863, but in his deposition 
given in. the present suit in 1868, the defendant admits 
that he has ever since paid rent regularly to the plaintiff, 
and he offers no explanation whatever of his having done 
so. Without deciding positively what may be the legal 
efrect of the Mamlatdar’s decision, we think that the 
defendant is coneluded by the unexplained payment of 
rent from disputing the plaintiffs title in the present suit : 
Cooper v. Bland? Doe d. Marlow v. Wiagins* The de- 
fendant must give up possession to the plaintiff, and then, 
if he has any title aliunde, that title may be tried in a suit 
of ejeetment brought by him against the present plaintiff : 

Doe d. Knight v. Lady Smythe: ? 
In the above case 1t 13 conceived no estoppel would have 


Fraud or mise 
i Paese on arisen had the tenant shewn that the payments were made 
on the pr . 7 — 
the landlord — by mistake founded upon frand of the plaintiff, In /oe 


may displace 
Tac dirus eng d. Martow V. Wiggins, 6 Lord Denman, C. J., observed ; 


— —— y — — — T eR AR rcs Bap cc ^. wore — pb a ee mf — — ——— 


1 E "hite v V. inni 11 C. B, " L Bing. LN. C. 45 [1834]. 
IN. S., 200 [15601]. | * 4 Q. B., 367 | 1843]. 

? 8 Bom. H. €. (A. €), 175 94M. & S., 347 [1815]. 
[1571]. * 4 Q. B., 307 [1543]. 


CHAP, TIL] MISTAKE OR FRAUD. 115 


* Thompson having possession under the testator, the les- 
sor of the plaintiff comes in and claims to be devisee 

Thompson admits him to be so, and the admission G 
acted upon, Afterwards it is contended that the will is a 
nullity, A case may indeed be supposed where evidence 
of this kind might be admissible ; as if if appeared that 
the party claiming as devisee had been guilty of a fraud 
in the making of a will and in falsely representing it to 
the tenant asa valid one. 1 can eonceive that, under such 
circumstances, evidence of the fraud in respect of the will 
might properly form part of the tenants case. But no 


such evidence is offered here. The only attempt was to 
prove that the will in question was legally no will." And 


Patteson, J., added: “As to the estoppel, there was no 
mistake of facts in this ease. Thompson was devisee, 
whether the will were sustained or not. If he had represent- 
ed himself to the tenant as devisee, and another person had 
really been so, there would have been a misrepresentation, 
and the tenant would have been bound.” 

In Cooper v. Dlandy,! Cooper came into possession under 
Perry and Nightingale who had paid rent under distress to 
Blandy.  Blandy put in evidence a lease shewine that he 
had no title to distran, and the plaintiff sought to avail 
himself of this evidence. It was held that he could not. 
“Asa general rule,” said Bosanquet, J., “it is not com- 
petent to a tenant, after submitting to a distress or pay- 
ment of rent, to dispute his Jandlord’s title. There are 
exceptions to that rule, but this is not one of them. 1t is 
not the case where a paramount title has * established ; 
the landlord s title has not expired ; nor has there been 
anv payment by mistake. It is nothing more than the case 
of a tenant picking a hole in the title of a person to whom 
his predecessors have paid rent without objection.” 

An exception to the general rule is to be found m the 
case where a tenant has paid rent under a —— to a 


4 
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person professing to claim under his original lessor. The 
tenant may in such a case call upon the person claiming 
the land to prove his title, and he will not be precluded 
from so doing by the payment of rent or other acts which 
might, undef some circumstances, amount to an estoppel. 
The estoppel may be displaced not merely by actual mis- 
representation on the part of the landlord, but by the 
tenants mistake or — proceeding from his 
ignorance of the title of the party claiming the rent.? The 
tenant may explain and render inconclusive acts done 
through mistake or misapprehension.’ 

The above exception is illustrated in the ease of Dance 
Madhub Ghose v. Thakur Doss Mundult The plaintitt 
sued as putmidar of certam property granted to him by the 
widow of one of four brothers. The tenant denied the 
widow's right to grant a putni, and stated that the whole 
rent had always been paid to-the kurta of the family, who 
intervened and produced the will of Sreekissen which 
showed that his widow had no power of alienation. Sir 
Barnes Peacock, in delivering the judgment of the Full 
Bench, observed: * According to Enelish law if a man 
takes land from another as his tenant he is estopped from 
denying the title of that person. But if. he takes land 
from one, verson and afterwards pays rent to another, 
believing that other to be the representative of the person 
from whom he took the land. he is not estopped, in a suit 
for rent subsequently becoming due, from proving that the 
person to whom he so paid rent was not the legal repre- 
sentative of the person from whom he took ; for example, 
ifa man pays rent to another believing him to be the heir- 
at-law of his deceased landlord, and afterwards discovers 
that he is not the hetreat-elaw, or that the landlord left a 


1 Jeary., Wood, 1 Cr. & Ph., 1855 8 Doe d. Plerin v. Brown, 7 Ad, 


(194) T1541]. & E., 447 (100) [1597], per Lord 
2 Jem v. Wood ; Royers v. Pileh- Denman, €. J. 


er, 6 Taunt., 202 [1815]; Fnner v. 
Daplock, 2 Bing., 10 [18524]; Gregory ^ B. L.R. Supp. Vol., 588 (F. B.) 
v, Doidge, à Bing., 474 [1826]. | 1866 ]. 
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will; the tenant, in a suit for subsequent arrears of rent, 
would not be estopped from showing that he paid the form- 
er arrears under a mistake, and that the person to whom 
he so paid had no title. The admission of a man’s repre- 
sentative character by payment of rent to him is not con- 
clusive, although it may amount to pane facie evidence. 
It is, like all prima face evidence, liable to be rebutted, 
and the tenant is not estopped from rebutting it if he ean, 
Therefore even if it has been proved that the widow in this 
case, after her husbands death, received one-fourth of the 
rent; that would not estop the tenant from afterwards 
proving that the husband had left a will l Y which he haw 
devised his share of the estate to other persons in. trust. to 
apply a portion of the rents Ina particular manner and to 
pay over the residue to his widow.” 

So the payment for some years by tenants of à quit-rent 
levied from their landlord By the Government does not 
estop the former when better informed of their rights from 
contesting the title of the latter. In Jestuabha v. Hataji, 
the ancestors of the defendants, finding themselves unable 
to meet the expenses attaching to a village, relinquished it 
to the ancestors of the plamtifs, on condition of their bei pe 
allowed to retain a third of the lands rent-free as their 
manta or share subject to no other condition than a houso- 
tax. It was held that no relation of landlord. and tenant 
was created thereby between the pasties, and the fact that 


the defendants had made several payments on account of 


quit-rent to the plaintiffs, did vot estop the defendants from 
refusing to pay further, or from asking the Government 
to grant a sanad to them in respect of the land in their 
possession. 

Where, however, rent was not shewn to have been paid, 
and the plaintiff relied upon an application by the defend- 
ant to the Collector for a tenure offering to pay rent for the 
same, and it appeared that the Government were not in 
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a position to grant the tenure, it was held that the defend- 
ant was in no way bound by an offer made under the 
impression that the power of ereation was with the Govern- 
ment, and £hat no question of estoppel arose.! 

In Fenner v. Duplock? the lessee continued to pay rent 
to his lessor after the title of the latter had expired, in 
ignorance of the nature of the lessor’s title. “ Although,” 
said Best, C. J., “a tenant may shew that his landlord's title 
has expired, yet if he enters on a new tenancy he shall be 
bound ; but before he can be so bound, 1t must appear that 
he was acquainted with all the circumstances of the land- 
iord’s title : the landlord before he enters into any new 
contract must suy openly, * My former title is at an end ; 
will you, notwithstanding, go on ?' The defendant in the 
present case knew that his title was at an end ; was it 
honest m him to persist in his claim, and to call for rent 
under such circumstances 2.0... Payment of rent may 
indeed be evidence of an attornment ; but before we can 
decide whether an attornment took place, we must look 
at the circumstances and see whether they do not rebut 
the presumption of an attornment.” 

(One of the circumstances to be taken into consideration 
is whether the tenant has come into possession under a 
former owner. [n such a ease the tenant does not attempt 
to question the title under which he received. possession. 
The rule, therefore, which permits the tenant to shew that 
he has acted under a mistake is only an apparent exception 
to the general rule which precludes him from denying his 
lessor's title. 

This proposition is illustrated by the case of Cornish v. 
Searell The defendant m that case, being tenant of pre- 
mises under a lease from his father, agreed to attorn to the 
plaintiffs, but his lease was never surrendered, and he was 


1 Brijponath Chowdhry v. Lall *8h. & C., 471 [1828]. Seo The 
Meah Munneepooree, 14 W., R., 39. Collector of Allahabad v. Suraj 
[1870]. Baksh, 6 N-W, P. H. €. R., 333 

? » Bing., 10 [1824]. [1874]. 
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still liable by law to pay rent to his lessor and to perform the 
covenants. “It has been said," observed Bayley, J., * that 
the defendant, having agreed to become tenant to the plain- 
tiffs, cannot dispute their title. If the defendant had re- 
ceived possession from them, he could not bave disputed 
their title. In Rogers v. Pitcher! and Gravenor v. Wood- 
house the distinction is pointed out between the case where 
a person has actually received possession from one who 
has no title, and the ease where he has merely attorned, 
through mistake, to one who has no fille. In the former 
ense the tenant cannot (except under very special circum- 
stances) dispute the title : in the latter he may." The 
lease being an existing lease was an answer to the action, 
inasmuch as it thereby appeared that the title to receive 
the rent was in a third person. 

A tenant already in possession may shew that his land- 
lord has no derivative title from the person through whom 
he professes to derive his title. In Doe d. Higginbotham 
v. Burlon® one Morton, being seised 1n fee of the premises, 
mortgaged them to one Woodhead in 1821, and remain- 
ed in possession. In 1829 Morton mortgaged the same 
premises to the lessor of the plaintiff Higembotham, 
having previously to that date demised a portion of the 
premises to Barton. Subsequently to 1829, Higginbotham 
received rent from Barton, and demised the remainder of 
the premises to a person through whom the other defendant, 


Warburton, claimed. In 1855, Woodhead gave notice to 


Aud in such 4 
cave may dony 
derftative title 
of jandlord, 


the defendants to pa y rent to him, and received the rents’ 


accordingly. Higginbotham afterwards served the defend- 
ants with notices to quit, and brought an action of eject- 
ment. It was argued that the defendants could not set 
up the prior mortgage, because the effect of such a defence 
would be todeny that Morton and his assignee had a right 


to demise, and that this evidence should be exeluded. 


1 6 Taunt., 202 [1815]. ? | Bing, 38 (18225, 
? 11. Ad. & Is., 307 [1840]. 
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The defendants contended that the mortgage to Woodhead 
and the payment of rent to him did not amount to disput- 
ing that the lessor of the plaintiff ever had title, but, on 
ihe contrary, showed that he had a defeasible title, and that 
his title had been defeated. 

Lord Denman mn delivering the judgment of the Court 
of King's Bench, observed : ** Supposing the facts to be as 
above stated, itis clear that the lessor of the plaintiff never 
had any legal estate ; and he must rely on the rule with 
regard to landlord and tenant. That rule is’ fully estab- 
lished, 12., that the tenant cannot deny that the person, by 
whom he was let into possession, had title at that time, but 
that such title is determined.-—Doe d. Knight 
With respect to the title of a person to 


he may shew 
v. Lady Smythe. 
whom the tenant has paid rent, but by whom he was not 
let into possession, he 15 not concluded by such payment 
of rent if he ean shew that if.was paid under a mistake. 
. . . The tenant, therefore, may be said to satisfy the 
rule when he ada that, at the time when he was let into 
possession, the person who so let hin in was mortgagor in 
possession, not treated as trespasser, and so had title to 
confer on him, the tenant, legal possession; and yet may 
go on to shew that subse quently he has been treated as a 
trespasser, whereby his (the mortgagor's) title and the ten- 


ant’s rightful possession ander him, have been determined.” 
The Court accordingly made the rule absolute for a new 


trial on the ground that the evidence excluded might have 


'shewn that Woodhead had treated the lessor of the plain- 


tiff as a trespasser,” 
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14M. PETS S15]. 

? Upon this point the Chief 
Justice said: “It is conceded on 
all hands that when a lease is made 
by the mortgagor subsequently to 
the mortgage, and the mortgagee 
afterwards requires the rent to be 
paid to him, and it is paid accord- 
ingly, as here, the relation of land- 
lord and tenant may arise between 


the parties, Ov, at all events, the 
mortgagee may be entitled to sue 
the tenant for use and occupation. 
Therefore, underthe circumstances 
of this case, 1t is plain that Wood- 
head was entitled to the profits of 
the land, and the defendants were 
right in paying him those profits 
whether strictly called rent or 
not.” 
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The rule that a tenant already in possession, who has Rule recog- 
executed a kabulivat in favour of, and paid rent to, one who a 
claims under a derivative title from the last owner, 1s not 
estopped from setting up another title was recognised in 
the case of Lal Mahomed v. Kullanus.! The plaintiff Lal Mahomed 
claimed under an ijara potiah, and stated that the defend- jj oo 
ant had executed a kabuliyat in his favour and had paid 
rent to him. The defendant admitted the payment of rent, 
but alleged that the kabuliyat had been obtained by coer- 
cion. The defendant in special appeal contended, upon 
the authority of Lodaz Mollah v. Kally Dass Roy,’ that he 
was entitled to prove the title of the persons set up by 
him, notwithstanding the execution of the kabuliyat in 
favour of the plaintiff who claimed under a derivative title. 

For the plaintiff it was urged that the doctrine of estoppel 
should not be confined to cases between the tenant and 
the person who has let himanto possession, end that Section 
116 operated as a bar. The defendant in reply relied 
upon Cornish v. Searel as being in point, and contended 
that there is no estoppel against disputing a derivative 
title ; that a tenant is at liberty to admit derivation of title, 
and set up the fact that the Jandlord’s title is forfeited to 
another. The defendant's argument prevailed, the Cburt* 
holding that the words, “at the beginning of the tenancy” 
in Section 116, only apply to cases in which the tenants are 
put into possession of the tenancy by the person to whom 
they have attorned, and not to a case where the tenants 
have previously been in possession,’ i 


1 I. L. R., 11 Cale., 519 [1885]. ducted the defendant into posses- 


21. L. R., 8 Cale., 238 [ 1881]. sion, the giving of the possession 
MN - would have been the consideration; 
? 8 B & C., 471 [1828]. ME 


but the defendant was in posses- 
sion before, and all that he did 

5 * It cannot be said that there — was to vive a kabuliyat toa person 
was any such contract between the elaiming a derivative title from 
parties as would estop the defend- the last owner. This title the 
ant from denying the plaintiffs — defendant now wishes todispute, 
title, inasmuch as no consideration and. we think that he is entitled 
was given, Had the. plaintiff ime sa." Per Cur., p. 523, 4. 
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The case of Lord v. Ayer! is an authority that a ten- 
ant may, without disputing the title of his landlord, shew 
an affirmative title invhimself from which any title the 
landlord had was derived. That was an ejectment for a 
cottage and garden. The owner in fee, Robert Ford, put 
his illegitimate sop Quinton into possession, and afterwards 
mortgaged the premises. Quinton, having remained in pos- 
session for many ycars without paying rent or acknowledg- 
ing his father's title, conveyed in fee to the plaintiff, and 
after attorning to him as his tenant, gave up possession to 
the representative of the mortgagor and the executor of 
the mortgagee (whose mortgage had been kept alive by 
payment of interest), and they conveyed their interests to 
the defendants. A verdict being entered for the plaintiff, 
a rule for a non-suit was obtained, when it was contended 
that the defendants were estopped from denying the plain- 
tiffs title until they restored possession of the land.? The 
Court of Exchequer? held that the objection, that before 
any question of title was gone into, the defendants must 
restore possession, had not been sustained, and that upon 
the merits the plaintiff had no title against those claiming 
under the mortgagee, Channel, D., observed: “ I do not 
dispute. the authority of Doe d. Bullen v. Mills* ; but 
the present case appears to me distinguishable. Although 


up to a certain point it resembles that case In its facts, it 


differs in the cir eumstanees under which the plaintiff ’s 
tenant was originally let into possession, The defendants 
do not seek to dispute the plaintiff's title, but to shew an 
affirmative title in themselves, from which any title the 
plaintiff had was derived.” 

In this country the doctrine that a tenant may explain 
the benami title of his landlord has been allowed to vary 


19 H & C., 279 [1863]. Kayley v. Bradley, 5 C. B., 396 
? See Doe d. Bullen v. Mills, 2. (400) [1818]. 
A & E.. 17 [1534]; Doe d. Johnson ?* Pollock, C. B., Channell and 
v. Baytup, 3 A, & E, ISS [1555]; Bramwell, B. B. 
* 2 Ad, & E.,17 [1834]. 
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the rule that a lessee may not question his lessor's title. Donzelle v. 
In the case of Donzelle v. Kedarnath Chuckerbutty' the Chuckerbutty 
plaintiff sued, as the putnidar of ome Anusul Burkut under H371. 
a kabuliyat granted by the defendant in her favour, to 
recover arrears of rent. The defendant pleaded that Golam 
Hossein, the husband of Anusul Burkut, was in his lifetime 
the real owner of the property, and that Anusul Burkut 
was a mere benamidar for him ; that, after his death, quar- 
rels had arisen between Anusul Burkut and her co-widow 
who had taken possession of fifteen annas of the property, 
and from whom the defendant had since taken a putni. 
The defendant only admitted Anusul to be the proprietress 
of a one-anna share under the Mahomedan Law, and prayed 
that she might be allowed to explain the real nature of the 
lease under which the plaintiff claimed. 

The lower Courts declined to go behind the kabuliyat, 
and examine the real state of the title, upon the principle . 
of estoppel. The defendant appealed on the ground that 
the question as to who the real owner was had never been 
tried. The case was fully argued, and the arguments are 
instructive. For the respondent 1t was contended that a 
tenant could not be allowed to adduce parol evidence to 
contradict the title of his lessor admitted by a written 
document. The judgment of Paul, J., deals chiefly with this 
aspect of the case and will require to be noticed in a subse- 
quent? chapter. That of Bayley, J., which bears upon the 
present subject, states with great clearness the grounds of 
the decision. i 

The principle upon which the decision proceeded is that There is no 
the tenant, having paid rent toa benamidar under a mistake P9 rer no- 
as to the true state of the title, and being in fact Hable to benamidar oc 
pay rent to the real owner, may be permitted to shew the — 
truth. 

A tenant will not be permitted, however, to pick a hole tenan 7— 
in the landlord’s title where he has acknowledged him ag not set up 


17 B. L. R. 720 ; 20 W. R., 852 [1871]. ? Part E, Chapter X. 
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such under no misapprehension as to his real rights. This 
Is shewn by the case of Sabuktulla v. Hari! where the plain- 
tiff sued to recover possession of certain buildings and land 
in respect of which the defendant had for several years 
paid rent. The defendant set up a prior benami convey- 
ance as justifying his possession. It was found that the 
plaintiffs father, with a view to preserving the property 
from attachment, had conveyed it to the defendant for 
a nominal consideration, the defendant remaining in pos- 
session and paying rent. The defendant claimed that the 
plaintiff was estopped from shewing the conveyance to be 
a nullity, but the Court refused to entertain this con- 
tention, holding that the relationship of landlord and tenant 
existed between the parties? 


The estoppel against a landlord is a branch of title by 


estoppel and is of this nature? When the erantor. bv 
P d ds 


* [0 C, L. R., 199 [1832]. 

? **'The case is that of a tenant 
who, having got possession of the 
holding as a tenant and having 
paid rent for several years. refuses 
to continue to pay rent and sets 
up à benami deed by which, before 
the commencement of the tenancy, 
the plaintiff's father had purported 
to convey the leased premises to 
the tenant. We think that, under 
these circumstances, the plaintiff is 
entitled to recover. He sues on 
hds lease ; when the conveyance Is 
found to be a mere colourable trans- 
action, the defendant shifts his 
ground and claims that the plaintif 
is precluded from shewing it to be 
a nullity. This is a state of things 
quite different from those cases 
in which money has passed under 
a fraudulent transaction, and one 
party to the fraud seeks to recover 
ite Here the defendant being in 
as a tenant fraudulently sets up 
a benami deed, first as being 
bond fide, and for valuable consi- 


devation, next as estoppine the 
plaintiff from asserting the tenan- 
cy. This, in. our opinion, he is 
not entitled to do.” Per Cur., at 
p. 200. 

3 Bivelow on Estoppel, 5th ed., 
990. See Treeinan v. Lawrence, 2 
nim. L. Ca., 9th ed., at p. S28. “As if 
à man makes a lease by indenture 
of D, in which he hath nothing, 
and after purchases D in fee, and 
after bargains and sells it to A and 
his heirs, A shall be bound by the 
estoppel; and that where an es- 
toppel works on the interest of the 
lands, it runs with the land into 
whose hands soever the land comes, 
and an ejectment is maintainable 
the mere estoppel;” al- 
so. Williams Saunders (1871), 
S30 in the notes to Walton v. 
Waterhouse; also Webb v. Austin. 
T Man. & Gr., 701 (724) [1844], 
where the lessor had mortgaged 
the premises previous to the 
lease, but the mortgagees being 
willing to make a. good title to the 


upon 
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a recital, or by an intention to be gathered from the scope 
and object of an instrument, or by any other circum- 
stances reasonably to be inferred, is shown to have stated 
that he is seised of a specific estate, and the Court finds 
that the parties proceeded upon the assumption that such 
an estate was to pass, an estate by estoppel is created 
between the parties and those claiming under them, in 
respect of any after-acquired interest of the grantor, the 
newly acquired title being said to ‘feed the estoppel.’ 


The principle is that one, who has permitted another to act 


upon the belief that he possesses a specific title or interest, 
shall not afterwards be heard to say that he had no such 
interest ; and the after-acquired title enures for the bene- 
fit of the grantee. 

But few illustrations of. this well-known doctrine are to 
be found among the Indian cases. The facts in Kurn 


Chowhey v. Jankee Pershagl! were as follows: One Akbar 


Ali, who farmed a mouzah in nefestagers, granted to the Rajah 


of Huldee sab-leases to subsist so long as he paid a certain 


annual rent. The Rajah held the Jands in mustagiri during 
his lite, and in 1835 the manager of his estates leased the 
lands by certain deeds to the defendant's ancestor in per- 
petuity. In 1810 Government conferred propriet ary riglits 
on the then Rajah subject to the mustagiri of Akbar, and 
in 1811. the plaintiff's ancestor's name and tho terms of tlie 
above deeds were recorded in the settlement papers. In 
1854 the plaintiff purchased at auction the richts of the 
Rajah acquired under the settlement in 1341, hut the rights 
of the Rajah as sub-lessee were not sold, Akbar subsequent- 


ly put an end to the Rajah’s sub-lease for non-payment of 


rent and sub-leased to the plaintiff, and in 1862 surrender- 
ed his mustauiri, whereupon the plaintiff sued to have the 
leases of 1855 set aside. It was held that when the Rajah 
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in 1540 acquired proprietary rights from Government sufti- 
cient to support the grant professed to be made to the de- 
fendant’s ancestor in 1835, that grant would enure for the 
benefit of the defendant; the Rajah and the plaintiff who 
derived his title under him being estopped from denying 
the title conferred on the defendant by the deeds of 1835. 
Similarly, in Kazee Abdool Mannah v. Buroda Kant Baner- 


jee! the lessors of the defendants vendor granted a mokur- 


raree pottah at a time when they held the property under 
a temporary settlement, but subsequently obtained from 
Government permanent rights. Lt was held that they could 
not question the validity of the pottah previously granted 
by them, — 

The rule is, however, embodied in Section 43 of the 
Transfer of Property Act? and in Section 18 of the Specific 
Relief Act.* 

Where a landlord has allowed his tenants to erect build- 
ings in the hope or encomagement that they will obtain 
an extended term or an allowance for the expenditure, an 
estoppel may be raised in favour of the tenants, and the 
landlord may be precluded from saying that he did not 
excite such an expectation, upon the principle laid down 
hy Lord Kingsdown in Ramsden v. Dyson 1t must, how- 
ever, be clear that the tenants were Induced to expend their 
money by reason of something very nearly amounting to 
an agreement or license on the part of the landlord? before 
the erection, or a distinct acquiescence immediately after 
iK. It will be for them to prove by strong and cogent evi- 
dence, leaving. no reasonable doubt, that er acted upon 


115 W. R.. 391 [1571], Ainslie was not a case of landlord and 
and Paul, J.J. tenant. See Part F, Chapter X. 

2 Act. IV of 1889, Previous to 8 Act I of 1877. 
that enactment it was held that the 5L. R.,1 E. & T. A. 1?9 (170) 
rule does not apply to a compul- [1866]. See Gregory v. Mighell, 18 
sory sale made through the Court Ves., 328 [1811]. 
at the instance of an execution ere- + Piling v. Armitage, 12 Ves., 
ditor,—Alukmonee Dabee v. Baney 7S [1806] ; Ramsden v. Dyson, at 
Madhub Chuckerbutty, Y. ELR, 4 p. 170. See Mold v. Wheateroft, 
Cale., 677 [1575]. That, honi , 2| Beav., 2520 [1859] 
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encouragement.! Where, in a suit for ejectment, there 
was no evidence that tenants had entered on the land for 
building purposes, or had been encouraged by the land- 
lord to build, it was held that the former had no equity as 
against the latter. In a recent Madras case’ it was held. 
upon a finding that the landlord had stood by while the 
character of the holding was being altered, and had there- 
by caused a belief that the change had his approval, that 
the tenant was entitled to compensation for his improve- 
ments. It is conceived that the conduct of the landlord 
must be such as “really to induce the person committing 
the act, and who might have otherwise abstained from it, 
to believe that he assents to its being committed.” ^ 

In any event where a person is in possession of land 
under any bond jide claim of title and erects buildings there- 
on, he is entitled either to remove the materials, or to 
obtain compensation for their value in ease the owner of 
the soil desires the building to "remain for his benefit. 

In Piggott v. Stratton. a party was induced to take a 
sub-lease of land commanding a sea view for building pur- 
poses on the faith of a representation made by his lessor 
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9536 [1802]. 

2 Onkarapa v. SubajiPandurang, 
J. L. R., 15 Bom., 71 [1890]. 

8 Kunhammed v. Narayanan 
Mussad, 1. L. R, 12 Mad., 320 
[1883] ; and see Ravi Varma v, Ma- 
thissen in note at p. 3235. 

.$ De Bussche v. Alt, L. R., 8 
Ch. D., 286 ; Uda Beyam v. Imam—- 
uddin, I. L. R., 1 All, 82 [1875], 
where delay on the part of the 
landlord was held not to deprive 
her of her right to relief, See 
Shibdass Bandapadhya v. Baman- 
dass Mukkhapadihya, 8 B. L. R., 
O37, (242) [IS71]; Baney Madhab 
Banerjee v. Jai Krishna Mookerjee, 
7 B. L. R, 152, (155) [1869] ; 
Durga Prasad Misser v. Brinda- 
bun Sookul, ib., 109 In Bisheshar 


[1892], the same principle was ap- 
plied in the case, of a permanent 
lessee of agricultural land who 
commenced to build upon land in 
the® possession of an occupancy 
tenant, It was held that the lessee 
was affected with notice of the 
plaintiff's title, and could not avail 
himself of the doctrine of acquies- 
cenee. 

5 In the matter of Thakoor, 
Chunder Paramanick, D. L. R., 
Sup. vol., 595 [1866]. 

6] DeG. F. & J,, 33 [1868]. See 
Martin v. Douglas, 10 W. R., 
(Eng.), 26S [1868], distinguishing 
this case from those cases where 
paffing representations are taade 
enchancing the value of property 
to be sold, 


Representa- 
tions by lessor 
a ground for 
refusing speci- 
fie perfor- 


. maucCe, 
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Stratton that the lease under which he himself held (which. 
was the fact) bound him not to build so as to obstruet the 
Sea view. Stratton, having received the price of the land 
enhanced by the security of the sea view, allowed the sub- 
lessee to erect houses on the land sub-let, and then surren- 
dered his original lease and took one not containing the 
old restrictions. It was held that the plaintiff was entitled 
to an injunction upon equitable grounds, since what the 
defendant had said to his sub-lessee amounted to a repre- 
sentation that he, the defendant, could not during his lease 
build otherwise than in a particular way. And where a 
lessor or vendor, has represented that he will do something 
for the lessee's, or purchaser’s benefit upon the property 
itself, or upon adjoining property, this may be ground for 
refusing specific performance of the contract at the suit of 
the former, “the condact of the party applying for relief 
being an impcrtant element for consideration." These 
appear to be cases of estoppel though not expressly decid- 


el as such. 


3 Lamare v. Diron, L. R, 0 335 [1819]; Myers v. Watson, 1 
H. L., 414 (423) [1573]. See Bean- Sim. (N. S.) 523 [18511 ; Mliyhtv. 
mont v. Dukes, Ja., 422 [1822] ; Barton, 3 My. & K., 282 [1562]. 
Peacock v. Penson, 11 Beay., 


CHAPTER IV. 
PATENTS. 
Estoppel against licensee of patent founded upon the contract for per- 
missive enjoyment—Enjoyment by permission of the patentee is consider- 


ation—Licensee is bound to admit validity of patent—Crossley v. Dixon, 
[1863]—The patentee contracts to put the licensee into the same position 


as himself—Contract for erclusive right may perhaps amount to warranty | 


or raise estoppel—Chanter v. Leese [1838] ; Smith v. Scott [1559] — The 
&ssignoe of a patentoe is not a mere licensee— Walton v. L«cater [18560]— 
Licensee may however shew limits of patent—~—Clark v. Adie [13877]— 
His position analogous to that of tenant —4» the matter of D. H. R. 
Moses |1887]-—Patentee may not derogate from his own grant—-Estoppel 
against patentee considered in Cropper v. Smeh [1884]— Conduct. not 


amounting to abandonment of legal rights does not estop patentee : 


Proctor v. Bennis [1887 |—Acquicscence—Those who infringe a patent 


a * , . . * 
act at thoir own peril.—'The rights of partners working a patent before 


and after dissolution —'l'hird partics—Position of licensee of trademark— 
Estoppel against owner-— Lavergne v. Hooper [1884.] 


THE position of a licensee who has contracted for the use Estoppel 


of a patent! has next to be considered. Here the considera- 


tion for the promise to pay royalty is the permission to 
use the invention.? The patentee is unable to claim against 
the licensee for infringement because this isexcluded by 
the fact of the license. It follows, therefore, that there is 
a contract between the owner of the,patent and the licensec 
who is working the patent under his permission, similar to 
the contract between landlord and tenant, and the licensee 
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! The grant of letters patent 
for inventions 1s by virtue of the 
Crown's prerogative, and confers 
an exclusive right to the use of 
an invention against all the sub- 
jects of the Crown; but the Crown 
itself may use the invention with- 
out the assent of, or making com- 
pensation to, the inventor: Feather, 
Suppliant v. The Queen, 6 DB & S., 
207 [1865] : explained in Dixon v. 


CLE 


London Small Arms Co., L. R., 
1 Ap. Ca., 632 [1876]. The Acts in 
India granting exclusive privileges 
to inventors are Act XV of 1859, 
Act XIII of 1872, Act X VJ of 1885 
and The Inventions and Designs 
Act (V of 4888) which repeals the 
previous Acts. 

2 Per Bramwell, J., 1n Noton *. 
Brooks, 7 H. & N., 504 [1861]. 
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is precluded from questioning the patentee’s right. “ Al- 
though," said Lord Blackburn in Clark v. Adie, “a 
stranger might shew that the patent is as bad as any one 
could wish, the licensee must not shew that.” “So far as 
he is concerned,” observed Lord Cairns in the same case, 
“he must stana here admitting the novelty of the inven- 
tion, admitting its utility, and admitting the sufficiency 
of the specification"? 

Where an invention has actually been used by the per- 
misslon of the patentee the user amounts to consideration, 
although the patent may have been void. Lawes v. Purser 
58 a strong authority to this effect. The defendants agreed 
to pay 10s. per ton for a substance used in certain manure 
manufactured by them, the plaintiff being the patentee of 
Upon 
un action to recover the money so payable, the defendants 
pleaded the patent was void. The Court of Queen's Bench 
held that the defendant, having had the advantage of the 
contract, could not say that the patent was void, and force 
the plaintiff to try his night.’ 


an invention for the manufacture of the manure. 


1L. 15,2 Ap. Ca., 480 [1877]. 

* Clark v. Adie, 425. See The 
Grover and Baker Sewing Machine 
Co, v. Millara, S Juv. N. $., 713 
[18602] ; where Wood, V. C., held 
that the fact of à patent having 
been found invalid at law in an 
action between the patentee and a 
third party could not be set up 
against the patentee by his licensee 
in a suit unon the same patent. 

#6 E. & B, 950 [1856]. Soe 
Taylor v. Hare, Y New Rep.. 260 
[1865] per Mansfield, ©. J. 

a Erle, J., said: "It is my 
opinion that the defendants are 
bound by their promise, they 
having had the consideration they 
bargained for. The plaintiff. was 
in possession of a patent right ; 
the defendants promised to pay 
him for permission to use it; and 


they have had that permission. J 
am decidedly of opinion that, if 
the plaintiff had then known that 
the patent was void, this would 
prove fraud on his part ; but this is 
not alleged. Then it is clear to me 
that, if the defendants go on under 
this agreement, using the patent 
vight by the plaintiff's permission, 
they must pay him, whether the 
patent was valid or not, until at 
least, they give notice that they 
dispute the validity of the patent, 
and will, in future, use the Inven- 
tion in their own right, and not 
under the permission of the plain- 
tiff. Such a notice would change 
the position of the parties: after 
it the patentee might sue the 
defendants for an infringement 
of his patent for any subsequent 
user; and, perhaps, in an action on 
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The licensee, therefore, tannot act under his license and Licensee is 
at the same time repudiate it. Ho may give notice to a validity 
determine the agreement, paying for such user as he has ^f patent. 
enjoyed, and use the invention at his own peril, but he 
will in that ease he subject to an action for infringement. 

In Crossley v. Dizon! the licensee, a carpt manufacturer, Crossley v. 
agreed verbally with the owners of certain patents that MEE 
machines, embodying their inventions, should be made 
under their superintendence for his own use. Dixon was 
afterwards supplied, by one Sharpe, with other machines 
which the patentees alleged to be infringements of their 
patents, In a suit hy the patentees, Dixon, who was still 
paying royalties for the machines manufactured. for him, 
denied the agreement and challenged the validity of the 
patents. Vice-Chancellor Hall having made a decree and 
directed an enquiry, the Lords Justices directed the appeal 
to stand over till the paterte es had brought any action 
they might be advised, to try the question of infringement. 

The House of Lords held that the verbal agreement must 
be treated as a license, that Dixon was bound to recognise 
and admit the validity of the patent right, and that there 
ould be no reason for sending the appellants at large into 
a Court of law.? It was of course open to the respondent 
to put an end to the license. which was the foundation of 
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the agreoment pe the price for 
such subsequent user, the invalidi- 
ty of the patent might be a de- 
” Tn Noton v. Brooks, 7 H. 
100 LISGL], Pollock, €. B., 

“Supposing a person 


fence. 
and N., 
puts the ease: 
says to another 
right of way, and I will pay you 
sixpence every time I use it,’ if he 
used it à hundred times could he 
refuse to pay because it turned 
out that there was no right of 
way?” 

! 10 H. L., Cas., 293 [1863]. 

3 Tt is palpable,” said Lord 
Westbury, ‘that so long as the 
agreement made by the appellants 


, Get me use your 


with the — that the re- 
spondent shall be at liberty to use 
the inventions paying certain 
royalties, continued, there is to 
limit to the extent of the respon- 
dent's user, and it wonld therefore 
have been impossible for them to 
have brought an action of infringo- 
ment against the respondent. 
There could be no infringement 
pending the license. "Phe license 
continues, and the extent of the 
remedy, therefore, can only be 
that which is sought by this bill, 
namely; an account of the royalties 
claimed by the appellants in respect 
of every machine used by the 


The patentee 
contracts to 
put the licen- 
see into the 
sanie position 
as himself. 


Contract for 
oxclusive right 


may perhaps 


132 | PART I. 


PATENTS. 


the suit, in which event the appellants could only bring an 
action against him for infringing their patent. But the 
contract being admitted and being free from fraud, the 
Court of Chancery could not abdicate its functions, but 
was bound to enforce the contract. 

In all these cases the consideration for the promise to 
pay royalty is the permission to use the invention. The 
licensee has contracted for the use of the patentee's right, 
such as it is, without regard to the fact whether it can be 
sustained upon litigation or not.^ In Hall v. Conder the 
plaintiff transferred to the defendants one half of certain 
foreign patents when the same should be obtained, and also 
a moiety of an English patent, upon the defendants agree- 
ing to pay £2,500 and a proportion of the net profits. 
The defendants refused to perform the agreement, and 
pleaded that the invention was worthless. The Court of 
Common Pleas held that there was no express warranty, 
or its equivalent by declarations or conduet, on the part 
of the vendor ; the contract was not to sell a good and 
indefeasible patent right, but merely to place the defend- 
ants in the same position as the plaintiff held with refer- 
ence to the alleged patent, and that, as regards the utility 
of the invention, the defendants had contracted upon their 
own judgmont for the purchase of the patent, such as it 
was, having equal means with the plaintiff for ascertaining 
its value. If the licensee chooses to use the invention, he 
must pay the stipulated price. 

The contract between the parties may, it is coneeiv- 
ed, be of a ditferent nature. In Chanter v. Leese* the 
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*4 M. & W., 295 [1838]; Bow- 
man wv. Taylor, 2 Ad. & E., 278 





— — — À—— 


respondent, whencesoever derived, 
which embodies in it these in. 


ventions, in respect of which the 
agreement to pay royalty was 
originally made." —p. 306. 

1 Per Bramwell, B.,an Noton v, 
Brooks, 7H. & N., 504 [1861]. 
9 Per Willes, J., in Smith v, 
Neale, 2 C. B. (N. S.) 89 [1857]. 

8 2 C. B. (N. S.) 22 (1857]. 


[1834] was a case of a license under 
seal, and the defendants were held 
estopped by the recital ofthedeed ; 
Hayne v. Maltby, 3 T. R., 442 
[1789] proceeds upon the ground 
of fraud, and is distinguished in 
Bowman v. Taylor. See also the 
observations of Lord Cottenham 
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plaintiff contracted with the defendants, not under seal, that MENAM 
; warranty or 
they were to have the exclusive right to use, manufacture, raise estoppel 


« : E. — — against 
and sell certain patent inventions, paying an annual sum jii. 


as consideration for the license. The defendants, in an 
action upon the contract, pleaded that the invention was 
not a new one at the time of the agreemenj, as the plaintiff 
well knew, and raised other defences. It appeared also 
that the defendants had never accepted or enjoyed any 
part of the consideration. Lord Abinger, C. B., in delivering 
the judgment of the Court of Exchequer said: “ The Chanter r. 
declaration is founded upon the contract and nothing but eens 
the contract. Ifa man contract to pay a sum of money 
in consideration that another has contracted to do certain 
things on his part, and it should turn out, before any- 
thing is done, that the latter was incapable of doing what 
he engaged to do, the contract is at an end.” It would seem, 
however, that there must be, either warranty, or something 
equivalent to estoppel by contract, on the part of the 
patentee, to raise a good defence on the part of the licensee. 
In Smith v. Scott,’ a decision upon pleadings, the above smith e. Scott 
case was distinguished upon the ground that the contract i9? 
was not under seal in the earlier ease. In Smith v. Scott 
the Court of Common Pleas held, upon the authority of 
Hall v. Conder 3? Smith v. Neale 3 and Lawes v. Purser 3 
that a plea stating that the invention was worthless was 
invalid, since the contract in such cases is for the use of 
the patent, such as it is, and that, the agreement being 
under seal, and no fraud being alleged, the defendant was * 
estopped from going into the consideration. 
The assignee of a patentee may, equally with the patentee, The assipneoot 


a patent is not 


maintain an action for infringement, and a patentee who has a mero licenses, 


L. C., in Neilson v. Fothergill, (1848); Pidding v. Franks, 1 Mac. 
Webster 290 [1841] upon Hayne v. & G., 56 [1849]. 

Maltby, and the abstract of cases 1 6 C. B. (X. S.) 771 [1859]. 
upon estoppel * failure of con- 29 C, D. (N. 8.) 22 [1857]. 
sideration in the notes to Neilson : R "-" 
v. Fothergill. See also Cutler v. * 2 C. B. (N. 5.) 67 [1857]. 
Bower, 11 Q. B. (A. & E.), 973 46 El, & B., 930 [1856]. 
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assigned his rights to another cannot, as against him, say 
that he is not liable for the infringement of the patent. 
In Walton v. Lavater.! the defendant Walton assigned one 
Patent is sev- moiety of a patent to the plaintiff and the other moiety to 
nie two persons who, before the cause of action accrued, assign- 
id to the plaintiff. It was argued upon a rule for a new 
trial, that a grant under letters patent is indivisible,” and 
that nothing passed to the plaintiff but a mere license to 
use the patent and to have an account, the original fran- 
chise remaining in the patentee ; but the Court of Common 
Pleas held that the assignee, whether of the entirety of, or 
of a share in, a patent takes the legal interest and 1s not a 
licensee of as- mere licensee. As against a licensee of such an assignee 
m CUP" ijt would appear, therefore, that the ordinary estoppel ap- 
plies, and that he is precluded from denying the validity 
of the patent. 
Licensee may 
e — tion its validity during the continuance of the license, he 
is entitled to have the ambit of the patent, or the field 
covered by the specification, ascertained, so as to shew that 


But althou ah a licensee of e patent carmot usually ques- 


what he has done does not come within the limits of the 


patent, These propositions are illustrated by the case of 


Clark v, Adie Clerk v. Adi® in the House of Lords, which was a claim 
1877 I. ; ] , : i 
LST by Adie to surcharge Clark on account of royalties for 
work done as a licensee under a patent for the manufacture 


of horse clippers. Clark agreed to take a license from Adie 


180. D. (N. 8S) 162 [1860], See 
the case of Oldham v. Langmead, 
referred to by Lord Kenyon, C. J., 
in Hayne v, Maltby, 3 T. R., 441 
[1789]. 

2 In Dunnicliff v. Mallet, 7 €. B. 


its nature. With respect to copy- 
right the rule appears to be differ- 
ent, sce Jefferys v. Boosey, 4 H. L. 
Cas., 815 (002) [1854], where Lord St. 
Leonards observes: “Copyright 
is one and indivisible. I am not 


(N.8.,)209 [1859], the Court of Corm- 
mon Pleas held that an assignee of 
a separate and distinct portion of 
a patent might sue for infringe- 
ment without making those 1nte- 
rested in the other part parties 
holding a patent to be severable in 


sperking of the right to license 

but copyright is one and indivi- 
sible; or is à right which may be 
transferred, bnt which cannot be 
divided.” 


5 I. R., 2 Ap. Ca., 423 [1877]. 
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and to pay a royalty for every horse clipper sold during 
the validity of Adie's patent. Clark afterwards asserted 
that the clippers made by him were made after the descrip- 
tions in other patents, and were not infringements of Adie's 
patent, and contended that he was not estopped from shew- 
ing the extent and limits, and the real nature, of Adie’s 
invention ; and that the rule against a licensce disputing 
the validity of his licensor's patent must be taken as subject 
to this qualification. The House of Lords, while affirming 
the above principles, held that Clark had, by the manufacture 
of the clipping machines made by him, infringed Adie's 
patent, and that, having used it in this way he was, being 
a licensee, bound to pay royalty. Lord Blackburn further 
compared the position of Clark to that of a tenant, who 
in an analogous case would have been bound to pay rent 


for the land held by him. 


„° “The position of a licensee 
who under a license is working 
a patent rivht for which another 
has got à patent, is very analoc- 
ous indeed to the position of a 
tenant of lands who has taken iy 
lease of those Jands from another, 
So long as the lease remains in 
force, and the tenant has not been 
evieted from the land, he is estop- 
ped from denying’ that his lessor 
had a title to that land. When the 
leasg isat au end, the man who was 
formerly a tenaut, but has now 


* Lord Cairns observed, p. 425° 
“As between the appellant, the 
licensee, and the respondent, Adie, 
the patentee, (whatever strangers 
might have to say asto the validity 
of this patent) the question of valr 
dity must be taken as that which the 
appellant is unable to dispute 
but ou tlie other hand, he is, of 
course, entitled fo have it asecr- 
tained what is the ambit, what is 
the field, which is covered hy the 
specification as properly constrmed ; 
and he is entitled to say: ‘Inside 


To asy 


of that field I have not come; so 
faras f have worked I have worked 
outside the limit which is covered 
by it, as properly construed, and 
therefore I am not bonnd to make 
any of those payments which are 
stipulated in my license as pay- 
ments to be made for working the 
patent.’ In this respect the appel- 
lant, the licensee, stands here upon 
the same issue as would arise 
between a patentee and an alleged 
infringer upon the question of the 
fact of infringement,” 


ceased to be so, may shew that 1h 
was altogether a mistake to have 
taken that lease, and that the land 
really belonged to him ; but during 
the continuance of the [case he ean- 
not shew anything of the sorts it 
must be taken as against him that 
the lessor had a title to the land. 
Now a person who takes a license 
from a patentee, is bound upon the 
game prifeiple and in exactly the 
sameway. The two cases are very 
closely analogous; in analofies 
there are always apt to be some 


This positic 
analogous 
that of a t 
ant, 


In the matter 
, case the circumstances of which were different. Jn the 


of D.H. R. 


Moses [1887 
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Clark v. Adie has been followed in this country in a 


matter of Act XV of 1859 in the matter of D. IH. R. 
Moses! was a proceeding? in which a patent was attack- 
ed hy a person who had no real interest apart from the 
licensee who was found to be the real applicant, and the 
decision turned upon this question, the principle of Clark v. 
Adie being recognised. The applicant, one Moses, being 
desirous of adding sugarcane mills to his business and 
of introducing a new mill to the market, allowed his name 
to be used on behalf of one Fox, who was a licensee under 
the patentees. The Court having found that Moses had no 
substantial interest in the matter, proceeded to deal with 
the application as if Fox's name appeared as the petitioner, 
at all events, jointly with Moses, and held that the petition 
could not be maintained within the doctrine of Clark v. Adie, 
because one of the petittoners, and the most active of them, 
being a licensee, his moutu was closed in such a way that 
he was not in a position to challenge the patent.” 
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differences, but I know of nonc in 
this. The tenant under a lease is 
at liberty to shew that the parcel 
of land which he and the lessor are 
disputing about was never com- 
prised in the lease at all ;...So may 
a licensee under à patent shew that, 
although he accepted the license, 
and worked the patent, and the 
patentee could never, therefore, so 
long as that license was 1n exist- 
ence, bring an action against him 
as an infringer, yet the particular 
thing which he has done was not a 
part of what was included in the 
patent at all, but that he has done 
it as one of the general public 
might have done it, and therefore 
is not bound to pay royalty for it, 
If he has used that which is the 
patent, and which his licenge au- 
thorises him to use without the pa- 
tentee being able to claim against 


him for infringement, because the 
license would include it, then like 
à tenant under a lease, he 1s estop- 
ped from denying the patentee’s 
right, 4nd must pay royalty," pp. 
435, 430. 

! J. L. R., 15 Cale., 244 [1887]. 

3 See Act XV of 1859, s. 24, and 
the corresponding section (30) in 
Act V of 1885. 

9 Petheram, C.J., after citing the 
observations of Lord Cairns in 
Clark v. Adie above set out, ob- 
served : —“t These words of Lord 
Cairns are perfectly general as 
to the position of a licensee. He 
there states the law to be, that a 
person who occupies that position, 
and has undertaken to manufac- 
ture machines as being the sub- 
ject of an invention which has 
been patented, and so to make 
a profit out of the patent, must 
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The rights and powers of the licensee after the license has 
come to an end were referred to in the arguments, Neilson 
v. Fothergill! and Lawes v. Purser? being cited to shew 
that a licensee may terminate the relation created by his 
contract, and it was argued that this had been done in the 
case, inasmuch as it was a proceeding ,to set aside the 
patent as being a fraud upon the public. But the Court, 
while observing that these cases established the proposition 
contended for, held that the license was subsisting when 


the proceedings were instituted. 


The estoppel is also reciprocal, for a patentee may not Patentec 


derogate from his own grant. 


In Chambers v. Crichley,' 


the defendant, upon dissolving partnership with the plaintiffs, 
assigned to them all his interest in a patent which formed 
part of the assets, and afterwards sold stoves made upon 


the principle described in the same patent. 


In a suit for 


an injunction and an account, "ir John Romilly, M. R., ob- 
served :— I will assume for the purpose of my judgment 


that the patent is worth nothing at all. 


be taken as having admitted the 
validity of the patent, and as be- 
ing a person who cannot, as be- 
tween himself and the patentee, 
dispute the validity or novelty of 
the invention or any other circum- 
stances which go to make a valid 
patent. Therefore it seems to us 
that this case establishes the posi- 
tion—and that is what we should 
have expected it to do, because it 
does not seem there could be any 
doubt what the law would be—that 
a person who occupies that position 
and makes a profit out of tho 
patent cannot afterwards, as be- 
tween himself and the patentce, 
say that this thing is invalid as 
against the world," p. 250. 


! Webst., 290 [1841]. 


* 6 El. & BL, 930 [1856]. 
8 The Court remarked :—'* What 


But this is certain, 


those cases deal with is the ques- 
tion of the rights and powers of a 
licensee after the license has 
expired, or when it has beeneepu- 
diated, or when it has terminated 
in any way; and"what they have 
decided is this, that although a 
man may hold the position of a li- 
censee at one time—if that license 
has expired by effluxion of time 


e 
or has come to an end for any 


reason, he is at liberty to challenge 
the patent. But in this case we 
do not think that these authorities 
have any application, and for this 
reason that both Mr. Mylne and 
Mr. Neil Fox swear that at the 
time when these proceedings were 
instituted, he, Mr. Neil Fox, held a 
license tc work this patent... and 
if it, appears that this proceeding 
is his it must fail for that reas6n.” 
433 Beav., 314 [1564]. 


4 may not dero- 
gate from his 


own grant, 
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that the defendant sold and assigned that patent to the 
plaintiffs as a valid one, and having done so he cannot dero- 
gate from his own grant. It does not lie in his mouth to 
say that the patent is not good ;" and an injunction was 
granted. ` 


What may or may not amount to an estoppel against a 


patentee consi patentee was considered by the Court of Appeal in two 


dei wi in C T 


recent cases, [n Cropper v. Smith! the original patentoe— 
Hancock—became insolvent, and his trustee in liquidation 
In 1877 sold the letters patent to the plaintiffs. In 1880 
Hancock took out another patent, and in 1881 the plaintiffs 
sued him and his partner to restrain them from infringing 
the earlier patent which they had purchased. The case 
was decided upon another point subsequently reversed by 
the House of Lords? but the observations of the Court of 
Appeal, which was at one upon the question of estoppel, are 
most useful. «It was argued that Hancock was estopped 
from denying the validity of his own patent by the letters 
patent which were rec orded, by the specification which 
was by deed poll, and by the petition which he presented 
to the Crown, because he there represented that the in- 
vention was a new one. The Court held that there was 
no txtoppel upon any one of these grounds. Upon the 
ground of the record there could he no estoppel between 
the plaintiffs, who were not parties or privies to the record, 
and Hancock ; though Fry, L.J., expressed an opinion that 
there might be an estoppel by record between the Crown 
and a grantee of its letters patent. As regards the estoppel 
by reason of the specification—that contained no assertion 
as to the novelty or validity of the patent, but merely 
declared the nature of the invention, nor were the plain- 
tiffs parties to it. There might, however, have been an 
estoppel 7n. pars had the plaintiffs acted in reliance on the 
statements in the petition, and had it been shewn that they 
pe hased on the faith of the assertion | »y Hancock that, the 


a le — s —— — — — 
w- — ome m 


L. R. 96 Ch. D. 700 0 C1884, TH R. 10 0 Ap. Ca., 2 249, 
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invention was new, “The plaintiffs" said Cotton, L. J., 
* gave a very small sum for this patent, and, as a rule, 
people do not rely on any statement, made by the patentee, 
but they buy the patent forming their own opinion as to 
its worth, taking their chance (unless it has been establish- 
ed), of their being able to establish itg validity if the 
question comes before a Court of law.’ 

The position of a patentee is further explained in Proc- Conduct not 
tor v. Dennis! It has been seen that both the purchaser of don ~ 
a patent and the licensee of a patent are presumed to have Or Se 
acted upon their own judgment. In the same way it is pu — 
no part of the patentee’ s duty to warn persons that what [1887]. 
they are doing is an infringement, and he will not be 
estopped upon any supposed ground of acquiescence from 
asserting his rights, unless his conduct has amounted to a 
In the 


'ase now cited Proctor sued Bennis and certain purchasers 


representation upon which the others have acted. 


of Bennis's machines for infringement. Proctor was aware 
of the purchases, and had asked the purchasers to buy his 
machines m preference to Bennis’s. He stated that he 
had not at that time funds to take proceedings against the 
infringers, and he did not warn the purchasers because he 
did not consider it his business to do so. The purchgsers 
relied on. the acquiescence of the plaintiff in their pur- 
chases, and the Viec-Chancellor found in their favour. The 
Court of Appeal were of a different opinion, holding that 
the purchasers were not entitled to succeed either on the 
equitable doct iine of acquiescence,” or on the legal dorty trmo 


— — — ee ee a D—M— — — — — AMA — — — es Ne D ——— — — —— — —- — 


! p. R., 36 Ch. D., 140 [1887]. poly bad been wer to the 

2 Upon the question of acquies- patentee, and what is necessary in 
cence Cotton, L.J., observed [760]; order to raise an equity against 
"Phe right of the patentee does him is shewn by Lord Cranworth 
not depend on the defendant hav- in Ramsden v. Dyson [L. R., 1 E. 
ing notice that what he is doing is. & I., Ap, 129 (140) 1560]. ‘Ifa 
an infringement. If what the de- stranger begins to build) on my 


fendant is doing is, in fact, an in- 
fringement, his having acted bond 
Jie and honestly will not protect 
him from an injunction. It does 
not depend upon notice; a mono- 


land supposing it to be his own, 
and I, perceiving his mistake, 
abstain from setting him right, 
and leave him to persevere in his 
error, a Court of Equity will 
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Those ‘who’ in- of estoppel by conduct,! the ingredients necessary to each of 


fringe a patent 
act at theirowu 
peril. 


these defences being wanting. 


Proctor had put forward a 


commercial reason why he desired the defendants to pur- 
chase his machine, viz., that it was the better of the two, 
but in doing so he did not suggest or represent that he had 


abandoned his legal rights : 


nor was there any evidence 


that Proctor had stood by and knowingly allowed the 
defendants to expend money in ignorance of the fact that 
he had rights which he meant to assert.? 


not allow me afterwards to assert 
my title to the land on which he 
Lad expended money on the 
supposition that the land was his 
own. It considers, that when I 
saw the mistake into which he had 
fallen, it was my duty to be active 
and to state my adverse title ; and 
that it would be dishonest in me to 
remain wilfully passive on such 
an occasion, in order afterwards 
to profit by the mistake which I 
might have prevented. ' — It is 
necessary that the person who 
alleges this lying-by should have 
been acting in ignorance of the 
title of the other man, and that 
the other man should have known 
that ignorance and not mentioned 
his own title, Here none of these 
defendants state that they never 
knew anything about the plain- 
tiffs patent.,"—Upon this point 
«Bowen, L. J., said [702]: “ Did the 
defendants think the plaintiff had 
no rights, and never meant to as- 
sert any, and draw from his in- 
action the inference that they 
might safely proceed? They do 
not say so themselves, and how 
can we assume that men are mis- 
led, who, when they are called 


into the box, will not and do not 


say so ?— It seems to mé that the 
true inference of fact to be drawn 
here is, that these defendants 
other than Bennis were acting 


at their own peril throughout, and 
knew that they were so acting. 
Although they reckoned on secu- 
rity, and although for a long time 
the plaintiff did not interfere, 
there was nothing on the part of 
the plaintiff to lul them into 
security." 

1 “Tn my opinion,” said Cotton, 
L. J., ‘mere silence, merely not 
giving notice to the defendants 
that what they were doing was an 
infringement, cannot reasonably be 
taken as any representation that 
what they were doing was not an 
infringement. It would be going 
much too far to hold that the omis 
sion of the patentee to say—' now 
you are infringing my patent'— 
amounted to a representation by 
him that what the parties were 
doing was not au infringement," 

3 See further as to acquiescence 
Willmott v. Barber, L. R., 15 Ch. 
D., 96(1880]; Cairneross v.Lorimer, 
3 Macq., 827[7 Juv. N. S. 149 (1861)]; 
Duke of Leeds v. Earl of Amherst, 
2Ph., 117 (128) (1846); DeBussche 
v, Alt, L. R., 8 Ch. D., 286 (314) 
[1578]. If, as pointed out in the 
principal case [758], the question 
had arisen upon an application 
for an interlocutory injunction, 
where the Court does not inter- 
fere unless the plaintiff has been 
prompt, Proctor might have been 
held to be barred by the delay. 
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The relative positions of partners, after dissolution, who he rights of 
have, during partnership, been working a patent requires ipie ia 
notice. Where a patent has been so ae under cir- D 
eumstances affording a presumption that the partners did ' 
not, during the existence of the partnership, disptte its vali- 
dity the Court has, upon an interlocutorysapplication for 
an injunction by one of the partners to restrain the other, 
assumed that the patent was valid.' But it is otherwise 
where partners being advised that a specification was bad 
took no proceedings to restrain infringement. In Awmann 
v. Lund,’ two partners worked a patent for some years and - 
asserted its validity by issuing circulars warning the pub- 
lic against infringing it, but took no proceedings — in- 
fringers, being doubtful as to the validity of the patent. 

Me the par inibi being dissolved, the plaintiff assigned 
his interest in the patent to the defendant, who carried on 
the business as before. The. bill alleged that.the defendant 

‘as asserting that the plaintiff Was infringing the defend- 
ant’s patent and was threatening the plaintiff's customers, 
and an injunction was prayed. The plaintiff contended that 
the patent was invalid, and required the defendant either 
actively to assert its validity or to abstain from threatening 
legal proceedings. For the defendant it was argued, upon 
the authority of Crossley and Diron? and Chambers v. 

Crichlej, that the plaintiff could not question the vali- 
dity of the patent. Malins, V.C, held that the plaintiff 
was, during the continuance of the partnership, precluded 
from disputing the validity of the patent, but that after’ 
iis expiration he was at liberty to do so, subject to his 
being answerable in damages in case the defendant estab- 
lished the x validity of the patent against him. 


In Heugh v. Chamberlain * it was held that, although the Third parties. 
assignor of a patent is X from disputing its 1 — 


— —— 
— — — 29 ài — — ey eid Tro. 


1 pon v. — renfell,2 Coop., 6l ^ 38 Bedv., 374 1864). 
(n) [1842], per Knight Bruce, V.C. 5 25 W. R. (Eng), 732 (1877), per 
* L. R., 18 Eg., 330 [1871]. Jessel, M. R. T 


8 10 H. L. Cas. 293 [1863]. 
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that rule does not apply to his partner who entered into 
partnership with him after the assignment, although it was 
alleged that both partners were infringing the patent. 
Goucher v. Clayton! was a case decided partly upon the 
ground that the license had expired ; there the members 
of a firm consented to judgment being entered against 
them at the suit of a patentee, and immediately afterwards 
took out a license. Upon the expiration of the license 
the defendants in the former suit, and certain persons who 
had since joined the firm, continued to infringe the plaintiff's 
patent. In a further suit to restrain infrin gement, Wood, 
V.C., held that the defendants were not estopped from alleg- 
ing want of novelty in the invention or insufficiency in the 
specification, the license having expired and the judgment 
being a part of the same transaction ; and that in any event 
he could not prevent the defendants who were not parties 
to the previous. suit from setting up this defence. 


Award of ar- [n Newall v. Elliot? the Court of Exchequer expressed 


htrator as to 


validity of an opmion that the award of an arbitrator, to whom proceed- 
mem ings in Chancery were referred in which the validity of a 
patent was in question, was not conclusive in an action 
between the same parties for another infringement, since it 
was only by inference that the award could be said to be 
a decision upon the points in dispute, and estoppels must 


be certain’, 


Position of li: "The ease of trade-marks has to be noticed. A right to 


consee of trade- 
mark, 


wise a trade-mark may be created by license or assignment, 


in which case the Heensee will be in the same position as 


the licensee of a patent’, 


! BE L. J. (Ch), 239 [1865]. 

LIL &C. 797 [1505]. 

8. (o. Lit., 4250. 

4 Lavergne v. Hooper, I. L. R., 

Mad., 149 (124) [1881], where it is 
observed that the risht to a trade- 
mark in another country will be 
recognised in this country: “ The 
ohject of the law in recognising a 


right to trade marks is to protect 
the pable from fraud, to secure to 
a purchaser a reasonable certainty 
that he is purchasing an article 
which has a certain reputation in 
the market, and to secure to a 
manufacturer orselector the reward 
of his skill and care, the benefit of 
the custom which he deserves and 
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A right to a trade-mark may be abandoned, and the Abandonment, 
owner may, in respect of a trade-mark as in respect of any 
other right, bé estopped by his conduct from denying the title 
of another person.) In Lavergne v. Lfooper® the defendants 
firm obtained permission from the plaintiffs to use their 
Maltese Cross label as a trade-mark, engaging to sell no 
other brandies under that trade-mark than such as were 


procured from the plaintiffs. The sale of the brandies s0 pytoppel 

against owner, 
l Lavergne v. 
became known in the market by a different name, The Hooper [1534]. 


Court held that, even if the plaintiffs had retained a right 
to the Maltese Cross at the date of the alleged contract, thev 
had induced the defendant’s firm to believe that they 
claimed no such right, and that it was open to the latter 
to adopt the mark. It being admitted also that the 
defendants had secured a wide popularity for the mark by 


imported was advertised and pushed by the defendants, and 


their own expenditure and exertions, the plaintitfs were 
estopped from denying the title of the defendants to the use 
of the mark in the Indian market at least. 


which is intended for him.” A — class manufactured or sclected by 
trade-mark is defined as a symbol — à particular mauufacturer or mer- 
devised to distinguish a particular chant., 

class of goods as the goods of that 2 Ib., 151. 2 Ib, , 


Estoppel 
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enant's estop- 
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Estoppel against bailee analogous to tenant's estoppel—Incidents of the con- 
tract—-Constructive bailment by assent to delivery orders—JZt»:9^ts v. 
Wiffen [1870 ]--Attornment by wharfinger—Recognition by unpaid ven- 
dor of title of sub-purchasor—Position of bailee under the contract of bail- 
ment—Bailee may (a) show that his own title has determined ; (5) shew 
that the bailor's title has determined ; (c) plead and prove the title of the 
real owner ; (d) institute interpleader proceedings — Biddle v. Bond [1865], 
the law stated in, Aogers, Sous & Co, v. Lambert [1890] — The jus tertec— 
“stoppel by clection—Fa-parte Davies, In ve Sadler [1881]—Criminal 
act of servant of bailee--Whore fraud effected by third party semble 
no estoppel, unless there is direct negligence on the part of the bailee or 
his servant, 


THE estoppel upon bailees and those with whom property 
is, either actually or constructively, deposited bears a close, 
resemblance to the estoppel of the tenant. The rule is 
expressed in section 117 of the Evidence Act in analogous 
terms,! and the same exception applies that, where something 
equivalent to title paramount has been asserted against the 
bailee or licensee, he is discharged as against those who 
entrusted the goods to him. The bailee is protected by the 
bailor’s title so long as no better title is advanced,’ the 
general rule being that one who has received property trom 


‘another as his bailee or agent or servant must account for 


1 ' Nor shall any bailee or licen- them as against the bailor.” See 
sce be permitted to deny that his  Shelbury v. Scotsford, 2 Yelv., 22. 


bailor or licensor had, at the time 
when the bailment or Jicense com- 


3 Contract Act (LX of 1872), s 
106: ''If the bailor has no title 


menced, authority to make such 
bailment or grant such license. 

** Explanation 2. If a; bailee de- 
livers the goods bailed to a person 
other than a bailor, he may prove 
that such a person had a right to 


to the goods and the baileein good 
faith delivers them back to or 
according to the directions of the 
bailor, the bailee 1s not respon- 
sible to the owner in respect of 
such delivery." 
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that property to him from whom he received it.! It is an 
implied term of the contract of bailment that the bailor, at 
the time of bailment, had a good title ‘to the goods bailed? 

If follows, therefore, that the bailor, where the goods 
have been sold by the bailee, is entitled to follow the pro- 
ceeds in the bailee’s hands, | 

In the same way a bailee may, by his conduct, be estop- PET — 
ped from denying that he is holding goods on behalf of Pailment hy 
another under delivery orders, though "dn property has very orders, 
never been separated or indentified, and is only construc- 
tively deposited. 

The estoppel by assent to delivery orders? would seem to 
be an instance of constructive bailment. There the fact 
of the wharfinger assenting to the order is held to estop 
him from denying that he holds goods answering to the 
description in the order at the — of the person to 
whom the orders were given, though the goods may never 
have been separated in bulk, Wa no property in any 
specific articles can have passed to the person entitled to 


uw 


delivery. 

K. nights V. n fent is a typical case. W iffen sold to M. — es 
barley lying in his granary unappropriated, which, upon 7 — 
the contract, remuime * in Wiffen's possession as unpaid 
vendor. M. sold Knights sixty sacks of the barley and gave 
him a delivery order, addressed to the THEATER In~ 
structing him to deliver sixty quarters of barley to Knights’ 
order, Knights sent the order in a letter to the station- 
master asking him to confirm the transfer. The station- 
master went to Witten and shewed him the delivery order 


| Per Blackburn, J., in Biddle v. the remark of Brett, L. J., upon 
fond, 6 B. & S., 231 [ 16; >|. this case in Simm v. Anglo- Amer- 

à See Jtogers, Sons, & Co. v. Lam- dean Telegraph Co., L. W.,5 Q. B. 
bert, L. R.. 1 Q. B., 91, 327, per D., p. 21211879]. I confess it seems 
Lopes, L. J. Asto a een gene- tome that in that case two well- 
rally soe Contract Act (IX of 1872) known doctrines were mixed up, 
ss. 148 - 1601; Coggs v. Bernard, 1 the doctrine of estoppel, and the 


sm, L Ca., 9th ed., 201. doctrine Of attornment by a ware, 
8 See infra, pp. 155-- 157. houseman who has goods in his 


^L. R.,5Q. B., 660 [1870]. See hands.” 
C, LE | 10 


Attornment by 


wharfinger. 


Recognition 

by unpaid ven- 
dor of title of 
sub-purchaser. 
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and the letter, to which Wiffen said: “ All right, when 
you get the forwarding note, I will put the barley on 
the line." The Court of Queen's Bench! held that this 
amounted to a recognition by the defendant of the plain- 
tiff as the person entitled to the possession of the barley, 
the plaintiff Being thereby induced to alter his position 
towards M, and to rest satisfied in the belief that the 
property had passed to him.? 

In all these cases, as pointed out by Blackburn, J., in 
Biddle v. Bond, the whartinger by attorning to the pur- 
chaser of the goods has in effect. represented to him that 
the property has passed to him, though such is not the 
ase; the relation therefore of bailor and bailee may be 
said to be constructively created ; and, as observed by Pol- 
lock, C. B., in Cheesman v. Feall there are numerous 
cases In connection with wharves and docks in which, if 
the party entrusted with the possession of property were not 
estopped from denying the title of the person from whom 
he received it, it would be difficult to transact commercial 
business. This remark may be extended to the case where 
the parties have agreed to act upon an assumed state of 
facts ; their rights are then made to depend upon the con- 
ventional state of facts and not on the truth.* 

This subject may also be regarded as a branch of the 


.b 


law of vendor and purchaser ;^ coming within the class 
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! Blackburn, Mellor, and Lush, 
J. J. 

2 See for similar cases Woodley 
v. Coventry, 2H. & C., 164; 32 L.J, 
(Ex), 15511863]; Stonard v. Dunkin, 
2 Camp., 344 [1810]: Haies v. 
Watson, 2 B. & C.,040[1524] ; illett 
v. Hill, 2 C. & M., 530 [1834] ; (/an- 
ges Manufacturing Co. v. Souruj- 
mull, Y. L. R., 5 Cale., 669 [1880]. 
Contract Act (IX of. 1872), s. 98. 
See also Haglelon v. The East 


. India, Railway Co., 8 B. L. R., 081 


[1872], where Couch, C, J., citing 
Sheridan v. The New Quay Co. 


[4 C. B., N., S. 618] remarks that if 
the defendants, who were carriers, 
had been able to prove a jus tertii, 
they would have had a good answer 
to the plaintiff’s claim. See p. 602. 

8 6 Exch, 341 (346) [1851]. 

* See theremarks of Lord Black- 
burn in Burkinshaw v. Nicholls, 
L, R.,3 Ap. Ca., 1004 (1026) ; Black- 
burn on Sale, 2nd. ed., pp. 190— 
196. 

$ See infra, Part I, Chap. VI, 
where the case of The Ganges 
Manufacturing Co. v. Sourujmwull 
(LL. R., 5 Calc., 669 (1880)], is fully 
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of cases where an unpaid vendor is estopped from assert- 
ing his lien by reason of his having recognised the title of 
a subsequent purchaser.! 

The respective rights of bailor and bailee may be shortly Position of 
a ee | ! e CE .... bailec under 
presented in the following concise form :— — 

As between a bailee and his bailor, under an ordinary UNED, 
contract of bailment, the bailee in an action for non-deli- 
very of goods upon the demand of his bailor must take 
one of four courses :* (a) He may show (what is equivalent 
to a surrender in the case of a tenant) that his own title 
has determined, or that he has already delivered the goods 
upon a delivery order authorised by the bailor; (b) or 
he may show, equally with a tenant, that the title of his 
bailor to the goods has expired since the bailment;? (c) he 
may Claim under another title and defend the action on 
behalf of the real owner, but in this case he must allege 
and prove the title of the real owner and must defend 
expressly upon that title; (d) it is open to him to say that 
he is a mere stake-holder, and to institute a suit of in- 
terpleader against the claimants, unless a suit is already 
pending in which the rights of all parties can properly 
be decided. : 

If a person other than the bailor claims the goods, that 
person may apply to the Court to stop the”bailee from 
delivering the goods to the bailor, and the question of title 
will then be decided ; but this coħrse is not open to the 
bailee, who must either bring an interpleader-suit, or give 


noted. There the defendant's agent 
wrote on the orders : ‘The bearer 
of this will take personally delivery 
of cach lot as required ;? and upon 
the faith of this order the plain- 
tiffs were induced to make ad- 
vances. 

t Contract Act (IX of 1872), s. 
08. See infra, pp. 154—157. 

2 See Rogers, Sons d Co, v. Lam- 
bert & Co., L. R., 1 Q. B.,'91, 325. 
per Lord Esher, M. R. 


8 Thorne v. Tilbury, 3 H. & N., 
094 [1855]. 

* Sec as to the procedure in in- 
terpleader-suits, ss. 170—416 of the 
Code of Civil Procedure (Act XIV 
of 1882); see the remarks of Lindloy 
J.,in Rogers, Sons & Co. v. Lan- 
bert, L. Ra 1 Q. Bz, 91, 527, as to 
the propriety of instituting in- 
terpleader-proceedings in. cases af 
bailment. 

b Contract Act (LX of 1572), s, 1607, 


Statemont of 
the Jaw in 


Biddle 7, Bond 


[1805]. 


— 


Robbins for 


148 BAILOR. AND BAILEE. [PART I, 


up the goods under an indemnity to the person claiming 
them. 

It follows that where a bailor has so conducted himself as 
to expose the bailee to an action at the suit of some third 
person, as by mortgaging the chattel bailed, he cannot 
claim the chattel from the bailee, where the mortgagee 
asserts his title and the bailee relies on the mortgagee’s 
title. The principle here is the same as that laid down in 
section 53 of the Contract Act.! 

The law as to the whole subject is elaborately discussed 
in the judgment of Blackburn, J., in Biddle v. Bond? 
referring to the previous cases. The rule as to the jus terti 
is further explained by the Court of Appeal in the recent 
case of Rogers, Sons § Co. v. Lambert ® 

The facts in the earlier case were exceedingly simple. 
The plaintiff took in execution. goods belonging to one 


rent alleged ‘to be due, and delivered them 


to the defendant, an auctioneer, to sell. Robbins having 
given the defendant notice, as the sale was commencing, 


and tenant did not exist 
and that no rent was in 


that the relation of landlord 
between him and the plaintiff, 
the defendant having no time to make enquiries 
proceeded to sell the goods. The bailor br ought an action 
for the price of the goods alleging that he had delivered 
them to the defendant to sell on big account as his agent. 
The Court (Willes, J.) inferred from the facts that Bond 
withheld the proceeds of the goods from the plaintiff and 
defended the action relying on the right and by the anthor- 
ity of Robbins and not hostilely to him. The question of 
law was argued upon a rule before the Court of Queen's 
Bench. vi the defence was he ld to be a good one. Lt 
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1 See The IAN é A Mom i L. R., 1 Q. m Ol, 318 [1590]. 


Royal Mail Co. v. The Royal Mau 
Steam Packet Co., 30 Ls J., C. P., 
947 [1861]; Sheridan v. The New 
Guay Co. ,4 C. B., N.S., 013 (8. C.) 
93 L. J., €. P., o8 [1808]. 

? 69D, & S., 225 [18505]. 


2 Podium. C. J., Blackburn & 
Mellor, J.J : We do not question 
the general rule," said Blackburn, 
J., "and we agree with what is said 
by my brother Martin in Chees- 
man v, Evall, 6 Exch., 341 (346), 
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is pointed out by Blackburn, J., who delivered the judg- 
ment of the Court, that the true ground upon which a bailee 


[1856], that ‘there are numerous 
cases in connection with wharfs and 
docks, in which, if the party entrust- 
ed with the possession of property 
were notestopped from denying the 
title of the person from whom he 
received it, it would be difficult to 
transact commercial business,’ But 
the bailee has no better title than 
the bailor, and consequently, if 
a person entitled as against the 
bailor claims it, the bailee has no 
defence against him; Wilson v. 
Anderton, 1 B. & Ad., 450 [1830]. 
euch was the position of the de- 
fendant in the present case. If 
Robbins had chosen to sue him in 
trover, or, waiving the tort, had 
sued him for money had and re- 
ceived, the defendant would have 
had no defence. He was, therefore, 
compelled to yield to Robbing’ 
claim, and it would certainly be a 
hardship on him, if, without any 
fault of his own, the law bas left 
him without ‘any defence against 
the plaintiff for so yielding. We 
do not, however, think that such Is 
the law. Several eases were cited 
onthe argument at the bar and 
more might have been cited, such 
as Stonard v. Dunkin, 2 Camp., 
3414 [1810]; Gosling v, Birnie, T 
Bing., 339[1831] ; Hames v. Watson, 
9 D. & C., 510 [1824], in which a 
bailee, who, by attorning to a pur- 
chaser of goods in effect represent- 
ed to him that the property has 
passed to him (although such was 
not the fact), and thereby induced 
him to alter his position and pay 
the price to his vendor, has been 
held estopped from denying the 
property of the person to whom 
he has thus attorned by setting up 
a title in a third person inconsist- 
ent with the representation on 


which he induced the plaintiff to 
act. Wein no way, question that 
those cases were rightly decided. 
But in all of them the estoppel 
proceeded on the representation, 
which was analogous to a war- 
ranty of title for vood considera- 
tion to the purchaser. Now, in the 
ordinary class of bailments, such 
as the present, the representation 
is by the bailor to the bailee that 
he may safely accept the bailment ; 
and, so far as any weight is to Ife 
given tothe representation,it makes 
against the estoppel. This is point- 
ed out by Parke, B., in Cheesmaae v. 
Ewall, 6 Exch. 341, 314, [1851], in 
the case of a pledge, and is1ndicated 
as onc of the grou nds on which the 
judgment of the Common Plens 
proceeded in Sheridan v. The New 
Quay Co., 4 C, B.. N.S., OLS [1858], 
which was the case of a carrier. 
The position of an ordinary bailee, 
where there has been no special eon. 
tract or representation on his part, 
is very analogous to that of a ten- 
ant who, having accepted the pos- 
session of land from another, is es- 
topped from denying his landlord's 
title, but whose estoppel ceases 
whey he is evicted by title para- 


mount. This was decided as early 
as the 44 Ehz., in Shelhury vee 
Scotsford, Yelv., 22. [In Wilson 


v. d nderton, Littledale, J., ..... 
states the law to the same effect. 
And accordingly in ZZerdinan v, 
Willeocl, [see 9 Bing., 3892, n. («) 
(1532),] in Cheesman v. Huvall., aud 
in Sheridan v. The New Quay Co., a 
bailee was permitted under circum- 
stances similar to the present to 
set up the jus tertii. Ib is true 
that in the two first of these cases 
the plaintiffs had obtained ‘the 
goods by a fraud upon the person 
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is allowed to set up the title of a third person as against 
the bailor is that the estoppel ceases when the bailment, 
upon which it is founded, determines by what is equivalent 
to an eviction by title paramount ; but the jus tert? must 
be actually asserted against the bailee, who can only set up 
the title of another if he defends upon the right and title 
and by the authority of the third party. 

MM Biddle v. Bond | was followed by the Court of Appeal? 

[1890]. in Rogers, Sons & Co. v. Lambert? which was an action for 
wrongful detention of copper, purchased by the plaintiffs 


The plaintiffs paid 


Rogers, Sons & 


from the defendants, and for damages. 


whose title was set up, whilst in sover? Nor is it enough that an 


-tion by title paramount. 


the present ease there is nothing 
in the evidence to shew that plain- 
tiff though a wrong-doer, did not 
honestly believe that he had a 
right to distrain. But we do not 
think that this circumstance alters 
the law on the subject. The posi- 
tion of the bailee is precisely the 
same, whether his bailor was 
honestly mistaken as to the rights 
of the third person or fraudulently 
acting In derogation of them. We 
think that the true ground on 
which a bailee may set up the Jus 
tertii is that indicated in Shelbury 
v. Scotsford, viz., that the estop- 
pel ceases when the bailment on 
which it is founded is determined 
by what is equivalent to an evic- 
It is not 
enough that the bailee has be- 
come aware of the title of a third 
person. Weagree in whatis said 
in Betleley v. Reed, 4 Q. B., 511, 
017 [1815], that ‘to allow a. depo- 
sitary of goods or money, who 
has acknowledged the title of one 
person, to set up the title of an- 
other who makes no claim, or has 
abandoned all claim, would enable 
the depositary to keep for hfmself 
that to which he does not pretend 
to have any title in himself what- 


adverse claim is made upon him 
so that he may be entitled to 
relief under an interpleader. We 
assent to what is said by Pollock, 
C. B., in Thorne v. Tilbury, 5 H. 
& N., 534, (537) [18258], that a bailee 
can set up the title ‘if he defends 
upon the right and by the author- 
ity of’ that person. Thus restricted, 
we think the doctrine is supported 
both by principle and authority, 
and will not be found in practice 
to produce any inconvenient cou- 
sequences,” 

16 B. & S., 225 [1865]. 

2 Lord Esher, M. R., Lindley 
and Lopes, L. J. J. 

? L. R., 1 Q. D., 91, 318 [1890]. 
Fhe case also came before Denman 
and Wills, J. J., upon appeal from 
an order allowing interrogatories 
as to whether the plaintiffs had 
not, since the date the bailment, 
sold the copper and received the 
price for the same, and had not 
endorsed and handed delivery 
orders to their vendees. ‘The in- 
terrogatories were disallowed upon 
the ground that Lambert & Co. 
could not set up against their bail- 
ors a title under which they did 
not profess to defend the action. 
L. R., 24 Q. B. D., 573. 
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for, and left the copper in the possession of the defendants 
as warehousemen subject to warehousing charges, and the 
defendants gave to the plaintiffs delivery orders directing 
delivery to the order of the plaintiffs, and entered the 
plaintiffs’ name in their warehouse books as owners of tho 
copper. After the bailment of the copper, the plaintiffs 
sold to a firm of Morrison, Kekewich & Co., and endorsed 
the delivery orders to them, but subsequently, before action, 
revoked the delivery orders, and gave notice to the defend- 
ants not to deliver the copper to any one but themselves. 
The defendants, who sought to hold the copper against 
Morrison, Kekewich & Co. to meet a heavy claim. whieh 
they had against them, defended the action in their own 
interest, and. without reference to the right, or authority of 
Morrison, Kekewich & Co. Day, J., held that the plaintiffs 
had ceased to have any interest in the copper, and gave 
judgment for the defendants, This decision was ee 
by the Court of Appeal upon the ground that the defend- 
ants as bailees eould not avail themselves of the title of The dus tori. 
Morrison, Kekewich & Co., except by defending on their 
behalf and by their authority. {t was open to the defend- 
ants to institute interpleader-proceedings between the rival 
Claimants, or to allege and prove the title of Morrison, 
Kekewich & Co., but they did not adopt eather of these 
courses. 

The principle of election is, however, applicable where a Estoppel by 
bailee, knowing of the adverse claim of a third per son, ^en. 
elects to support his bailor, or conversely elects to. support 
an adverse title against his bailor. In such a case, it is 
conceived, he will be estopped from denying the title he 
has elected to support. In Ha-parte Daries, [n re Sadler! Ex-parte Da- 
the former case occurred. An auctioneer held possession ador TISSI. 
of goods on behalf of a trustee in bankruptey, and by his 
directions advertised the goods for sale, sold them for the 
trustee, and received the sale proceeds, The holder of a 
registered bill of sale, on w hose behalf the auctioneer Mad 
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? L. R., 19 Ch. D., 86 [1881]. 
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uot to part with the sale proceeds. The trustee applied to 
the Court for an order for payment of the money to him, 
and the bill of sale holder commenced an action against 
the auctioneer for the sale proceeds. The money having 
been paid into Court, the auctioneer to protect himself set 
up the title of the bill of sale holder. The Court of Appeal 
held that the auctioneer, with full knowledge of an adverse 
claim, had deliberately elected to sell the goods for the 
trustee, and could not therefore set up the jus tertii. 
Criminal act 


of servant of 
bailee, - 


The question, whether ‘an estoppel can arise against a 
common carrier or a Railway Company in respect of the 
criminal acts of its agents or servants or persons effecting 
a fraud while purporting to act as such, is one of some 
difficulty. In Machu v. The London and South Western 
Ralway Co.” a delivery ticket was issued by the Company 
containing the name of one Johnson, who was described as 
a porter, and signed by Chaplin and Horne, sub-contractors 
with the Company. | Johnson stole the goods while under 
The Court of Ex- 
chequer held that Johnson was a servant in the employ of 
the Company within the meaning of the Carriers Act, 11 


the charge of the sub-contractors. 
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t Lush, L. J. said : “ The bill of 
sale holder was not before the 
»ourt at all... [tis not necessary 
now to say whether his claimeis a 
valid one; the only question is 
whether the moncy ought to be 
paid out to the trustee, and I have 
no doubt that ?t oupht. "Tho in- 
tended sale under the instructions 
of the bill of sale holder was stop- 
ped by the Court; the trustee 
asserted his claim, and the auc- 
tioncer, with full knowledge of the 
other claim, elected to take the 
part of tho trustee. He knew 
what the title of the bill of sale 
holder was, and he knew what the 
title of the trustee was, In sub- 
stunce What passed between him 


and the trustee was this. ‘Tf you 
will authorise me to sell the goods 
on your behalf, I will undertake to 
hand over the proceeds of the sale, 
less my commission, to you? Lam 
of opinion that when a person in 
such à position, knowing of two 
adverse claims to the goods, elects 
to take the part of ene of the 
Claimants and to sell the goods as 
his, he is estopped from afterwards 
denying that claimant’s title. If 
he had not taken this course he 
would have been entitled to shew 
that, there was a better title in the 
bill of sale holder; there might have 
been what is called an eviction of 
the trustee by title paramount.” 
? 2 Ex., 415 [1849], 
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Gco. 4 and 1 Will. 4e. 68. But Rolfe and Platt, D. B., 
appeared to think that the ticket was only matter of evi- 

dence and did not work an estoppel.. Pollock, C. B., how- 

ever, suggested that the inference from the document was 

that Johnson was a servant of the Company. "In. Way v. Where fraud 
(Great Eastern Railway Co.) the theft wns effected by a ris aii 
person, not in the employment of the Company, who repre- oa = 
sented himself to be one of the carmen of their contractor, 

and obtained from their delivery clerk a pass which enabled 

him to drive the van containing the pictures out of the 

yard and so steal the pictures. [Ít " argued, upon the 
authority of the opinion of Pollock, € EN in the former 

case, that the defendants had trusted ilie thief as their ser- 

vant and were estopped from so denying ; but the Court 

held that it was impossible, upon any fair construction of 

the Act, to hold them liable. Blackburn, J., said : * It is 
impossible to say that the defendants have «0 acted as to 
represent that the thief was their servant. This is a hich! y 
artificial attempt to make out a constructive lability on the 

part of the Railway Company," and Quain, J. added: ** You 

cannot turn a person who, by false representation that he 

is a servant of the defendants’ agent, has got from them 
possession of goods, into the defendants’ servant fore the 

purpose of the Carriers’ Act.” : 

The liability in such cases Gf there is a lability) would uides thore is 
"——— | T | nevlivence ou 
appear to rest upon the ground of agency, but in the case iha put ul 
of a fraud perpetrated independently by a third person, it belles or his 

servant, 
is difficult to see how any question of estoppel can arise 
unless the fraud is the proximate result of negligence on 
the part of the servants of the Railway Company or carrier. 

The question, if it arises in India, will be complicated by 
the consideration of the different liabilities of common 

‘arriers and railways under the law applicable to them 
respectively ? 
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! L, R. 1 Q. B., 692 [1876]. Cale. 620 [1801], and questions 
? sce The Irrawaddy Flotilla there discussed apd pronounced 
Co. v. Baywandas, L L, R., 18 upon, 


Unpaid 
vendor's hen 
defeated by 
estoppel, 


CHAPTER VI. 


VENDOR AND PURCHASER. 


Unpaid vendor’s lien defeated by estoppel—(a) Sub-sale by agent. Contract 
Act, s. 108—General principle as to persons in possession of property or 
indicira of property — Ganges Manufacturing Co. v. Sourujymall [! 880 |— 
Principle analogous to that applied in dealings by ostensible owuers of 
immoveable property-- Construction. placed upon s. 108—- History of the 
section— LeGeyt. v. Harvey [1884]—' The English Factors’ Act of 1877-—Its 
operation illustrated by Johnson v. Credit Lyonnais Co, [1877]— Limits of 
the estoppel—(b) Estoppel by election against vendor—Representation as 
to eredit-—Doctrine of election considered--The doctrine is one appli- 
cation of the rule of estoppel by conduct-- Position of the other party 1s 
chiefly to be considered-— Thomson v, Davenport [1829] Heald v, Ken- 
worthy [1855] Armstrong ve Stokes [1872], distinction drawn in-—Doubted 
in reine v. Watson [1880] —Heald v, Kenworthy atfirmed—Estoppel must 
be made out clearly, 


t 





CERTAIN applications of the doctrine of Estoppel, which 
arise out of the relation between vendor and. purchaser,! 
require to be considered separately, in connection with some 
provisions of the Contract Act. 


It has been seen that a vendor who has recognised the 
title of a subsequent purchaser by leading the latter to 
suppose that he has assented to the sub-sale cannot enforce 
his lien.” 
parted with the documents of title, which are the indicia of 


This frequently happens when the vendor has 


property, to his purchaser, or has let him into possession, 


before payment has been made. If the latter then proceeds 
to sell to a third party, who purchases in good faith, believ- 
ing that the person in possession of the goods or documents 
has a perfect right to sell, a sale by such person may bind 
the true owner. 


! For other estoppels connected 
with vendors and purchasers, see 
pp. 69, 72—75, supra. Chapter X, 
3, 6 (a), infra. 9 

$ Act IX of 1872, ss. 98, 108, 234. 

s“ A seller, in possession of 


goods sold, may retain them for 
the price against any subsequent 
purchaser, unless the seller hag 
recognised the title of the subse- 
quent buyer.” Contract Act (IX of 
1872,)s. 9S, See pp. 145—147, supra. 
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Section 108! of the Contract Act has been stated to have («Y Contract 
Tu Yr: Aet, s. 108, 
been intended to embody the Factors’ Act (5 & 6 Vict., sub’saie by 
c. 39) to meet the case of an agent entrüsted with goods,? and Agent 
to have particular relation to the cases of persons allowed porong: 
| . . ersons in pos- 
by owners to have the indicid of property, or possession, em 
as perty or 
under such circumstances as may naturally induce others indicia of pro 
| : "m | Pere af © perty. 
to regard them as owners, where some degree of negli- 
gence or defect of precaution is to be imputed to the true 
owners. In the Ganges Manufacturing Co. v. Sourujmull,* 
Wilson, J., enunciated the general principle in very clear 
terms in the lower Court :— 
* Where the purchaser of goods transfers his interest to«enerat prin- 
another, and gives that other a delivery order or other [J^ 9: Stoppel 


lu y assent to 


document purporting to entitle him to present possession, md — - 
: m ument where 


and where the original vendor assents to the transaction by a third party. 
acknowledging the title of the transferee, the original TA uem 
vendor cannot afterwards cither deny the property of the 
transferee, or set up a lien for unpaid price against his 
right of possession ; at any rate, if the transferee has acted 
upon the faith of such acknowledgment. Section 98 of the 
Contract Act states this doctrine plainly, but it only men- 
tions in express terms the case of a sub-purchaser, and 
there may be some doubt whether it includes the casé of 


2 “No seller can give to the buyer 
of goods a better title to those 
goods than he has himself, except 
in the following cases :— Exception 
].—When any person is, by the 
consent of the owner, in posses- 
sion. of any goods, or of any 
bill-of-Jading,dock-warrant, ware- 
house-keepers’ certificate, wharfin- 
gers certificate, or warrant or 
order for delivery, or other docu- 
ment showing title to goods, he 
may transfer the ownership of the 
goods,of which he is in possession, 
orto which such documents relate, 
to any other person, and give such 
person a good title thereto, not- 
withstanding any instructions of 


the owner to the contrary: Pro- 
vided that the buyer acts in good 
faith, and under circumstances 
which are not such as to raise a 
reasonable presumption that the 
person in possession of the goods 
or documents has no right to sell 
the goods." Contract Act (IX of 
1872), s. 108. See Dyer v. Pearson, 
3 B. & C., 38, (42) [1824]; Boyson v. 
Coles, 6 M. & S., 24 [1817]. 

3 Per Garth, C.J., in Biddomoye 
Dabee v, Sittaram, Y. L. R.,4 Cale., 
497 (499) [1978]. 

8 Per West, J., in Shankar Mur- 
lidhar® v. Mohan Lal Jad uram, 
I. L. R., 11 Bom., 707 [1887]. 

* L.L.R., 5 Cale., 669 (671)[1880]. 


Does the mere 
parting with 
poods or docu- 
ments of title 
work an es- 
toppel ? 
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a mortgagee: if it does, there is, I think, no doubt of the 
plaintiffs right to recover. If it does not, then the case 
is governed by the previous law, and the cases of Hawes 
v. Watson,! Pearson v. Dawson? Woodley v. Coventry,” 
and Knights v. Wifen are, I think, clear authorities for 
the law as I have stated it.” 

The rule is clear where the title of the sub-purchaser 
has been assented to by the original owner, or where the 
former has been induced to act upon a reasonable inference 
drawn from the conduct of the latter. But the rule is not 
equally clear where the possession of the sub-vendor is of 


a qualified or restricted character, and there has been no 


Ganges Manu- 
" ‘turing Co, 

, Sour ijmull 
[1880]. 
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Q. B., 248 [1855], original seller 


direct act on the part of the original owner, or where the 
original owner has been the victim of the fraud of an 
agent, Probably the operation of the exception to section 
108 is to be confined to mercantile cases. 

In the Ganges Manufacturing Co. v. Sourijmull® 
Messrs. Cohen & Co. contracted with the defendants for 
the purchase of 180,000 gunny bags, cash on delivery, and 
subsequently contracted with the plaintiffs to deliver to 


them 87,500 gunny bags upon receiving an advance of 


Rs. 15,000. The defendants made over a delivery order 
in “respect of the first contract to Cohen & Co., although 
the goods were not paid for, and the defendants, upon pre- 
sentation of the delivery order, which was duly endorsed 
by Cohen & Co. in favour of the — aid. countersiyned 
by the defendants’ agents, handed over 50,000 bags to the 
plaintiffs. The plaintiffs sold these gunny bags, but the 
defendants refused to deliver the remainin ; pe s on 
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1 9 B, & C., 510 — wharfin- ? 2 H. & C., 164 [1863], original 
gers estopped by acknowledgment — seller estopped by recognising title 
given tosub-purchasers from avail- ot sub-purchaser, although the 


ing themselves of original sellers — specitic goods were not appropri- 


right of stoppage in (rgmsitu. ated to the latter. 
21E. & DB. & E., 448; 27 LJ., 
1 F ; ^L. R. 5 Q. B., 660 [1870], a 


| imilar case. See supra, p. 145. 
estopped by acceptance of delivery i ) LU E 


orders given to sub-purehaser. 5 L L.J R., 5 Cale., 669 [1880]. 
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the ground that Cohen & Co. had not paid them according 
to the terms of their contract. The plaintiffs sued to re- 
cover the value of these bags. It was-held that, the defend- 
ants having by their agents consented to the transfer and 
induced the plaintiffs to pay Rs. 15,000, it was not open 
to them to repudiate the transfer which they had been the 
means of confirming. 

“Certain it is," said Garth, C. J., “that upon the faith of Estoppol by 
the order which Mr. Lyall signed for the delivery of the sage A 
goods to Ramrutton, the plaintiffs were induced to, and 
did actually, advance Rs, 15,000 to Messrs. Cohen on that 
same day ; and the larger portion of the goods was, in fact, 
delivered to the plaintiffs under that order without their 
being required to pay for them. The case, therefore, 
appears to us to come clearly within the principle of the 
authorities which were acted upon by the learned Jndge,! 
and especially the cases of Anzghts v. Wiffen* and Woodley 
v. Coventry? In the latter case, as in this, no actual 
appropriation of the goods had been made to the original 
purchaser ; and the point was taken, as it has been here, 
that as there had been no severance of the particular 
goods, no property in them had passed to the vendees ; 
but the Court considered that as the delivery orders had 
been assented to by the defendants, tho latter were estopped 
from denying that they held the goods, answering to the 
description in those orders, at the disposal of the person to 
whom the orders were given. * 

The principle in such cases is the same as that already Principle ana- 
noticed in previous chapters as applicable to a purchaser ae E 
or owner of immoveable property who allows another to me - — 
hold possession, and to appear as the real owner to the immoveable 
rest of the world. Thus, in Mohesh Chunder Chatterjee v. —— 
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2 Wilson, J., in the Court below. ^ See this case further for re- 
See supra, p. 155. marks upon the scope of Chapter 
2 L. R., 5 Q. B., 660 [1570]. VIL of the Evidence Act (Leof 


52 H. & C., 161 [1863]. 1872) and the nature of Estoppels. 


Dealings by 
ostensible 
owners, 
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Issur. Chunder Chatterjee the facts were that one Madhub 
Chunder in 1853 had purchased the right, title and interest 
of one Tara Churn ata sheriff's sale, and shortly afterwards 
sold the subject of his purchase to Nemoy Churn, the plain- 
tiffs vendor. It appeared that Nemoy Churn for eleven 
years, during which he was entitled to immediate posses- 
sion of the house, took no steps towards asserting his right, 
and even concealed the fact from Tara Churn, who was 
his near friend and neighbour. Tara Churn was mean- 
while left in possession with all the zndicia of ownership 
and, apart from the fact that there had been a sheriff’s sale, 
he was not aware that either Madhub Chunder or Nemoy 
‘Churn possessed any legal rights in his house, and might 
have been justified in concluding that the sales had been 
abandoned. Eventually Tara Churn sold the premises to 
one Koylas Chunder, who conveyed it to the defendant’s 
wife without notice of the rights of the plaintiffs prede- 
cessors in title. 

“Tam of opinion," said Phear, J., “that this state of 
facts brings the case within the rule developed in Boyson v. 
Coles? Dyer v. Pearson, Pickard v. Sears, Freeman v. 
Cooke? and approved of by the Queen's Bench in L/oward v. 
Hudson? and still later by the Exchequer Chamber in 
Swany. North British Australasian Cot I think that if 
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1 1 Ind. Jur., N. S., 266 [1566]. 
See Transfer of Property Act (IV 


himself to accredit the title of 
another person by placing in his 


of 1882), s. 41. 

36M.& S., 23 [1817]. Where a 
pawnee was held to have acquired 
no better title than his pawnor not 
having been misled by any doen- 
ments with which his pawnor was 
armed by the proprietor of the 
goods. “Itis laid down as a gene- 
ral rule," said Bayley, J., “that a 
pawnee cannot have a better title 
than the pawnor; and so it is of 
vendor and vendee, except in the 
case of a sale in market overt, But 
thie rule will certainly not apply 
whore the owner of goods has lent 


power the symbols of property 
which have enabled him to hold 
himself out as the purchaser of the 
goods "—p. 94. 

"* 5B & C., 42 [1894]. Where 
à new trial was directed on the 
ground that it ought at least to 
have been left for the jury to say 
whether an owner of goods had 
by his conduct permitted his agent 
to hold himself out as the owner. 

* 6 A & E., 469 [1837]. 

5 6 Ex., 654 [1848]. 

6 1 E. & B., 111853]. 

* 10Jur., N. 5., 102 [1504]. 
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either Madhub or Nemoy ever intended to make good the 
rights over Tara Churn’s premises which they had respec- 
tively bought, they were bound at least to give him such 
notice of their rights as would prevent him from innocent- 
ly selling to purchasers for valuable consideration. Not 
only did they not do this, but they wilfully and designedly 
kept him in ignorance of those rights, and left bim in full 
possession of the property with all the symbols of owner- 
ship, knowing that there was nothing to prevent him from 
selling any day. Possibly Nemoy Churn relied. upon the 
irresistible strength of his own title whenever it might suit 
him to assert it, but this does not relieve him from the ad- 
verse consequences of his conduct which results, I think, 
in his being concluded from claiming this property from 
Tara Churn’s purchasers; and as I consider that the plain- 
tiff does not escape from any of the equities which exist 
between Nemoy Churn and the defendants, I hold that he 
also is bound by the estoppel, although it does not spring 
from his own personal conduct.” 

To return to the case of moveable property—it has ai ae 
been stated that a practical limitation must be applied to s.108, - 
the terms of the exception to section 108, so as to restrict 
its operation to cases where the possession of the sub-vendor 
is of an unqualified and unrestricted character. 

In Greenwood v. Holquette,! Couch, C. J., describes the pee 

actorora;'ent, 
possession contemplated by the exception as the kind of Greenwood v, 
possession which a factor or agent has ; where the owner — 
of goods, although he has parted with the possession, may 
give instructions to the person in possession what to do 
with the goods. ‘He may give instructions to sell for 
not less than a particular price, or not before a particular 
time. It is such possession as an owner has, and in such 
a case, it seems to have been intended that the person sell- 
ing contrary to his instructions should give a title to the 
b uyer, if the buyer acted in good fal. We think that 


112? B. L. R., 42 [1573]. 


LeGevt ». Har- 
vey | 18M]. 
History of the 
section, 
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the exception does not apply where there is only a quali- 
fied possession, such as a hirer of goods has, or where the 
In such a case the 


possession is for a specific purpose. 
So where a 


owner has no right to give instructions,” 
plano was let on hire upon the arrangement that if duly 
paid for and kept three years, it was to become the pro- 
perty of the hirer, it was held that the hirer could not by 
sale transfer the ownership in the piano to another? And 
In a case under section 178 of the Contract Act? where a 
servant entrusted with the custody of articles of jewellery 
pawned some of them during the absence of his mistress, 
it was held-that he had only the bare custody of them, and 
had no authority to deal with them in any way whatever. 
So in Shankar Murlidhar v. Mohanlal Jaduram® where S 
left with C a buffalo and a calf to be taken care of during 
his absence from home, and C sold the animals to M, it 
was held that S was at the time of sale in constructive pos- 
session of the animals, and C could not transfer to M an 
ownership which he did not possess. 

In LeGeyt v. Harvey? the operation of the sub-section 
vas further considered. ** [tis clear upon the English author- 
ities,” observed Sargent, C. J., “that a delivery order is 
regarded as a mere token of authority to deliver ; and that 
before the wharfinger has attorned, it does not, indepen- 
dently of statute or custom, enable a purchaser to confer a 
title upon a vendee or sub-vendee free from the vendor's 


4— — 2e 


1 Ib., 46. 

3 Ib, 

8 '* A person who isin possession 
of any goods, or of any bill-of- 
lading, dock-warrant, warehouse- 
keepers certificate, wharfinger’s 
certificate, or warrant, or order 
for delivery or any other document 
of title to goods, may make a 
valid pledge of such goods or docu- 
ments: Provided that the pawneo 
acts in good faith, and under 
eircamstances which are not such 
as to raise à reasonable presump- 


tion that the pawnor is acting 
inproperly: Provided also that 
such goods or documents have not 
been obtained from their lawful 
owner, or from any person in law- 
ful eustody of them, by means of 
an offence or fraud." Contract 
Act (1X of 1872), s. 178. 


* Biddomoye Dabee v. Sittaram, 
I. L. R., 4 Cal., 497 [1875]. 


5 J. L. R., 11 Bom., 704 [1887]. 


eL L. R, 8 Bom, 501 (508) 
[1894]. | 
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lien for the price. The English Factors’ Acts (4 Geo. IV, 
c. 83 3 6 Geo. IV., c. 94 ; and 5 and 6 Vict., e. 39), which 
were extended to this country by Acts*of the Indian Legis- 
lature (Act XIII of 1840 and Act XX of 1844), created 
statutory exceptions to that rule in the case of ‘agents 
entrusted with’ certain mereantile documents, including 
a delivery order. The Indian Acts XIII of 1840 and AX 
of 1844 were repealed by the Indian Contract Act. It is 
plain that that Act gives no larger effect, except by section 
108, to a delivery order, than it had by English Common 
Law. Section 90, Illustration. (c), read with sections 96 
and 98, shows that the giving a delivery order by a vendor, 
to a vendee does not, of itself, give the vendee such a 
possession of the goods as to defeat the vendor's lien. 

“The language of this proviso is, doubtless, very gene- Does the sub. 
ral, and the omission of the expressions ‘agent’ and *en- ee id 
trusted with’ used in the repealed Factors’ Acts doubtless poe eet 
vives the section a larger scope than those Acts possessed as Act of 1877 + 
construed by the Courts in England. We think, however, 
that it would be straining the expression ‘by the consent 
of the owner’ beyond its plain meaning if it were held 
applicable to cases where the possession is entirely beyond l 
the control of the owner of the goods. Such would appear 
to he the view taken of the section by the Calcutta High 
Court in Greenwood v, Holquette. 

“Since the Indian Contract Act, became law in 1872, The Factor? 
the English Factors’ Act of 1877 (40 & 41 Vict, c. 39) "om 
has been passed which extends the operation of the earlier 
Factors’ Acts to the case of a purchaser in possession. of 
documents of title of goods, and would, doubtless, have 
deprived the defendants of their lien after parting with 
the delivery order. 

“Tf the above construction of section 108 of the Con- 
tract Act be thought inconvenient. to the interests of com- 
merce, the remedy is to be found in the extension hy the 
Legislature of the English Act of 1877 to this country, ag 
was done in the case of the earlier English Factors’ Acts.” 


C, LE 11 


40 & 41 Vict., 
c, BY, 


Its operation 
illustrated by 
Johnson p. 
Credit. Lyon- 
nats Co. [1877]. 
Case of fraud- 
ulent sale or 
pledge hy an 
accent. 
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The provisions of the English Statute of 1877 may be 
summarized as follows :— 

(a) The secret revocation of entrustment or agency does 
not affect the rights of a bond fide purchaser or lender who 
has acted upon. the faith or security of goods or documents 
entrusted to an “agent. 

(b) Vendors permitted to retain possession of docu- 
ments of title are in the position of agents of the vendec 
and may sell or pledge, provided the purchaser or pledgee 
has not had notice. 

(c) The same rule applies to vendees permitted by vendors 


to retain possession of the documents of title. 


(4) Documents of title endorsed to any person as vendce 
or owner may be transferred by such person in favour 
of a bond fide purchaser so as to defeat the lien of the 
original vendor. 

But the operation of the Statute by its preamble is limited 
io the usual and ordinary course of mercantile business. 


The case of Johnson v. Credit Lyonnais Cos illustrates 
the class of cases which the Factors! Act of 1877 was 
intended to meet. One H, a broker in the tobacco trade 
who also dealt in tobacco as an importing merchant, sold 
to the plaintiff fifty hogsheads of that article lying in bond 
in his name in the dock. The plaintiff paid for the to- 
bacco, but in order to avoid the immediate payment of the 
duty, he left it in bond:in the name of IT, and left the dock 
warrants in his hands, taking no step to have any change 
made in the books of the dock company as to the owner- 
ship of the goods. H, being thus the ostensible owner of 
the tobacco, fraudulently FM a portion of it to the de- 
fendants, and obtained advances, the defendants acting in 
perfec goodt faith under the belief, induced by the fact. of 
H being in possession of the goods and of the documents 
of title—that H was the real owner. The defendants re- 
ecived the dock warrants from H, and surrendered them 
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to the dock company in exchange for fresh warrants. These 
transactions were unknown to the plaintiff who, in a suit 
to recover the value of the goods, was held entitled to suc- 
ceed on the ground that H was not entrusted by the plaintiff 
as his factor or agent with the documents of title within 6 
Geo. IV, c. 94, s. 2. The Act 40 and 41 Viet. 
subsequently passed with the view of applying to innocent 
parties purchasing or making advances the protection given 
by the Factors’ Acts to persons acquiring title from agents. 

Cockburn, C. J., in the Court of Appeal! referred. to 
the general proposition that the mere possession of pro- 
perty without authority to deal with it otherwise than for 
the purpose of safe custody, will not, if the person in posses- 
sion takes upon himself to sell or pledge to a third party, 
divest the owner of his rights as against the third. party 
however innocent the ilies may bin been, and then pro- 
ceeded to examine the authorities, with reference to the 


um Ó 39, Y d LS 


Opinion of tho 
Court, 


doctrines of estoppel and negligence, relied on by the de- 


fendants, distinguishing the cases of Pickering v. Bush,’ 
Boyson v. Coles,’ and Dyer v. Pearson,‘ on the ground that 
in those cases the plaintiffs by their own espress acts armed 
the persons in — with such ¿ndieja of property as 
to enable them to appear to all the world as the real owfers, 
and cited the passage in Chitty on Contracts set out in the 
Justice ex- 


foot-note.6 In conelusion the learned Chief 


pressed himself. as follows:—“ Sifting here as a Court of 


! L. R., 3 C. P. D., 32 [1877]. 

see also Cole wv. i oi h- Western 
Bank, L. R., 10 €. 204 [1875]. 

2 15 East., 38 — 


perty, a sale by such a person’ 
without notice will bind the true 
owner... But probably this pro. 
position ought to be limited to 


9? OM. & S., 14 [1817]. 

^ 8 D. & C., 35 [1321]. 

5 "Tt is said that if the real 
owner of goods suffers another to 
have possesssion thereof, or of 
those documents which are the 
indicia of property therein, there- 
by enabling him to hold himself 
forth to the world as having not 
the possession only but the pro- 


cases where the person who had 
the possession of the goods was 
oue who, from the nature of his 
employment, might be taken priui 
facie to have had the right to sell." 
shitty on Contracts, 10th Wa. 355. 
This passage is approved in Mig- 
gous *. Burton [26 L. J. (Ex.), 342 
(1857)] by the Court of Excho. 
quer. 
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Appeal I feel myself at liberty to say that these authorities 
fail to satisfy me that, at Common Law, the leaving by a 
vendor goods bought, or the documents of title, in the 
hands of a vendee till it suited the convenience of the former 
to take possession of them, would, on a fraudulent sale or 
pledge by the party so possessed, divest the owner of his 
property, or estop him from asserting his right to it. If 
this had been so, there would have been, as it scems to me, 
no necessity for giving offect by Statute to the unauthor- 
ized sale of goods by a factor." The learned Judge was 
further of opinion that the case was earried no further by 
the authority of Pickard v. Sears! and Freeman v. Cooke? 
and subsequent cases, saying that it would be too much to 
apply the doctrine where advantage has been taken of a 
man’s remissness in looking after his own interests to 
invade or encroach upon his rights, in the absence of 
knowledge on his part of the thing done, from which his 
assent to it could reasonably be implied. 

The learned Chief Justice while holding that the plain- 
tiff upon the above facts was guilty of negligence or want- 
ing in common prudence, a view which he thought supported 
hy the action of the Legislature in enacting the Statute 40 
and 41 Vict., e. 39, pointed out that negligence, to have the 
effect of estopping a party, must be the neglect of some 
daty cast upon the party guilty of it? and here the plaintiff 
owed no duty to the defendants which the law could recog- 
nise, the case being different to that of a bank’s customer 
who is bound to use due care in drawing a cheque? 

Bramwell, L. J., concurred in the above judgment, and 
Brett, L. J., observed: ** Hoffmann was not entrusted by the 
plaintiff with the possession either of the goods or of the 
documents of title as an agent for sale or pledge, or in 
order to carry out any part of a contract of sale or pledge ; 
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1 G A. & E., 469 [1837]. British Australian Co., by Black- 


29 Ex., 654 [1548]. burn, J. [2 H. & C., 175 (181); 32 
8 Per Parke, D., in Freeman v. L. J. (Ex.), 213 (276)], [1864]. 
Cooke [2 Bx., 6501; 18 L. J. (Ex), ^ See Young v. Grote, A Bing., 253 
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but, if entrusted as an agent at all, only at the utmost as an 
agent to hold the goods in custody, and the documents for 
the purpose of clearing the goods, antl forwarding them to 
the plaintiff or his order on request. Under such a state 
of facts I am of opinion that the cases of Fuentes v. Montis! 
and Cole v. North-Western Bank? are conclusive author- 
ities on the construction of the Factors’ Acts, and that the 
transactions of the defendants are not protected by the 
Factors’ Acts. If the plaintiff was guilty of no negligence, 
and did not give either authority or ostensible authority to 
Hoffmann to pledge the tobacco, the defendants cannot, I 
think, be protected by any principle of law independent of. 
the statutes." And upon the question of negligence the 
learned Judge thought that the plaintiff had only acted 
according to the prevailing mercantile practice.? 

The operation of the sub-section is probably to be limited semble, the 
to the case of persons buying or making advances on goods, «bpm ‘il 
or documents of title to goods, in the usual and ordinary banko 
course of mercantile business.* Thus limited it may be mereantilo 
doubted whether the intention of the Legislature was not — 
to apply to this country rules similar to those afterwards 
enacted for England by the Factors’ Act of 1877. But tho 
question is not free from doubt.’ It would seem, however, 
that if the real owner of goods allows another, who from 
the nature of his employment or in the ordinary course of 
mercantile business, must be taken to have the right, to sell 
the goods or to deal with the documents of title, the owner 
wil be estopped as against a bond fide purchaser. 


'* The case of a vendor, who has induced a principal OF AD (1) Estoppol by 
agent to act on the belief that only one of them will be election. Heald 


: : i ; . Kenworthy 
e, gives rise to an estoppel by election, which is rissa), 


held liabl 
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! L. R., 30. P., 268; L. R., 4 4 See the preamble to 40 and 
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C. P., 93 [1877]. 41 Vict. c. 39. 
? L. R., 9 C. P., 170; L. R., 10 5 See The Great Indian Penin- 
C. P., 354 [1874]. sular Xuitinay Co. v. Hanmandass, 


LL R., 3 C. P. D., at p. 01]. L L. R., 14 Bom., 57 [1889]. * 
[1877]. 


Ropresenta- 
tion as to cre- 
dit, 


Doctrine of 
election consi- 
dered, 
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well expressed in the words of Parke, B., in Heald v. Ken- 
worthy! :— If the conduct of the seller would make it 
unjust for him to call upon the buyer for the money, as for 
example, where the principal is induced by the conduct of 
the seller to pay his agent the money on the faith that the 
agent and seller have come to a settlement on the matter, 
or if any representation to that effect is made by the seller 
either by words or conduct, the seller cannot afterwards 
throw off the mask and sue the principal." 

The rule is embodied in section 234 of the Contract 


Act.^ 


. In certain cases an clection will be implied from conduct. 
A plaintiff may have alternative remedies against A (a prin- 
cipal) or B (his agent). He elects to sue A to judgment ; 
he cannot afterwards proceed against D, having abandoned 
his remedy. Again, he may have made no definite inten- 
tional electior as to his remedy against either A or D, but 
his conduct may be held to prevent him from asserting one 
or other of his remedies. Such cases are based upon the 
rule of estoppel by conduct having the common feature of 
a belief, induced by one party to a contract in one or other 
of two other parties to the same contract, that credit is being 


given to one only of thetwo, and that the other will not be 


held liable. An election is implied from conduct on the 
part of A inducing either B or C (as the case may be) to 
alter his position. 

The principle of election must first be considered. 
Where a man has an option to choose one or other of two 
inconsistent. things, when once he has made his election it 
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! 24 L. J., Ex., 76; 10 Ex., 739 
[1855]. See the remarks of Mar- 
riott, J., in Premji Trikamdas v. 


agent induces the agent to act 
upon the belief that the principal 
only will bo held liable, or induces 


Madhow?t Munji, I. L. R., 4 Bom., 
[1880], at p. 457, and see Thomson 
v. Davenport, 2 Sm. L. Ca., 9th 
ed., 395. 

? IX of 1872. “ When a person 
who has made a contract with an 


the principal to act upon the belief 
that the agent only will be held 
liable, he cannot afterwards hold 
liable the agent or principal re- 
spectively.” 
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is final and cannot be retracted! ** Quod semel placuit in 
electionibus, amplius displicere non potest’? A man cannot 
approbate and reprobate at the same time.® Where he has 
determined to follow one of two remedies and has commu- 
nicated his decision in such a way as to lead the opposite 
party to believe that he has made his choice, and has done 
an unequivocal act to the knowledge of the persons con- 
cerned, that is a conclusive election.* But he is not bound 
to elect at once, he may wait and think which way he will 
exercise his election, solong as he can do so without injur- 
ing other persons. 

There can be no election so long as there is a locus 
poenitentiae remaining to the party who has to elect. Thus, 
the mere act of making and filing an affidavit in bankrupety 
where the person so acting was desirous upon consideration 
of withdrawing it before it was placed upon the file, (the act 
being in fact the inadvertent and unintentional act of his 
solicitor,) was held not to amount to an election? to proceed 
against an agent, and abandon the remedy against the prin- 
cipal. Where proceedings are taken against an agent by 
action at law and judgment is obtained (even without sa- 
Lisfaction), that has been held to constitute a conclusive 
election, but no legal proceedings short of judgment Jive 
that effect.’ n 

So where a suit against an agent was dismissed on the 
ground that the plaintiff had given credit to the principal, 





the re was held to be no election. In the same way the 
1 Sours V. Jardi, L: R. E p S Curtis v. L. R. 10 

Ca., 360 [18381], per Lord Black- Q. D., 57 [1874]. 

burn; see the notes to Dumpor’s 7 Priestly v. Fernie, 3 H & C., 

case iu 15m. L. Ca., 9th ed., 45, 51. 077 ;34 L. J., Ex., 172 [18565]. See 
? Co. Lit., 146a. the remarks of Straight, J., in Bir 


8 tee ae Maxims, Sth ed., Bhaddar Sewak Pande v. Sarju 
173, 174, 295; Kerr v. Wauchope, Prasad, I. L.. R., 9 AN., 651 [1887], 


1, Bligh, 1 1819 |. and the notes to Zhomson v. Dav- 
^ Jones v. Carter, 15 M.  W., | enport, 2 Sm. L. Ca., 9th ed., 
418 [1816]. 395. i 
5 Clough v. London and North- 8 Raman v. Vairavan, L L. R.. 
Western Ry. Co., L. R., 7 Ex., 34, 7 Mad., 302 [1885]. e 


[1571]. 
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insertion of an agent’s name in a contract and the fact that 
payment was demanded of him, the principal being known 
to the sellers at the time, was held not to amount to an 
election on the part of the sellers to give credit to the agent 
alone. The authorities are discussed in Purmanundass 
Jivandass v. H. R. Cormack? 
The doctrineis From one aspect the doctrine of election is an applica- 
oncapplication , . ; . 
of the rule of tion of the rule of estoppel by conduct, but in this case, as 
stopp DY heretofore, it will be necessary to look primarily to the 
position of the person (either principal or agent) in whose 
favour the estoppel is sought to be raised. 
Position of tho In Thomson v. Davenport? Lord Tenterden and Bayley, 
chictly te be ~J., laid down the rule in somewhat wide terms: * I take it 
considered. to he a general rule,” said Lord Tenterden, * that if a person 
sells goods (supposing at the time of the contract that he 
is dealing with a principal), but afterwards discovers that 
the person with whom he is dealing is not the principal m 
the transaction but agent for a third person... he may 
— afterwards recover the amount from the real principal 
Davenport — subject however to this qualification, that the state of the 
oe account between the principal and the agent is not altered to 
the prejudice of the principal. On the other hand, if at the 
time of the sale the seller knows not only that the person 
who is nominally dealing with him is not principal but 
agent, and also knows who the principal really is, and not- 
withstanding all that knowledge, chooses to make the agent 
his debtor, dealing with him and him alone, then according 
‘to the ease of Addison v. Gandasequi* and Paterson v. 
Gandasequ’ the seller cannot afterwards, on the failure 
of the agent, turn round and charge the principal, having 
ence made his election at the time when he had the power 
of choosing between the one and the other." And Bayley 
J., said: “ Where a purchase is made by an agent, the 
agent does not of necessity make himself personally liable : 
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but he may do so. If he does not make himself personally 
liable it does not follow that the principal may not be 
liable, also subject to this qualification, that the principal 
shall not be prejudiced by being made personally liable, 
af the justice of the case is that he should not he personally 
liable, Ifthe principal has paid the agent, or if the state 
of the accounts between the agent here and the principal 
would make it unjust that the seller should call on the 
principal, the fact of payment, or such a state of accounts, 
would be an answer to the action brought by the seller 
where he had looked to the responsibility of the agent." 

In the case now cited the agent represented generally ta 
the vendors that he was buying on account of persons resi- 
dentin Scotland. The vendors did not enquire their names, 
but chumed subsequently to make the principal liable, and 
it was held that they were at liberty to do so, as they had 
not, at the tune of tho contract, the means of making their 
election. 

In Heald v. Kenworthy, the plaintiffs sold goods to 
one Taylor, the defendant's agent, in his own namo, treating 
him as the principal and supposing him to be the buver. 
The defendant pleaded that he had settled in full with 
Taylor some time after the sale and paid him boni side 
more than sufficient to enable him to satisfy the plaintiff's 
claim, believing at the time that the persons who had sold 
the goods had been paid, and that he was discharged from 
all liability by reason of his having provided his agent 


Heald », Ken- 
worthy [1855]. 


with funds for the payment of the debt. "There was no 


allegation that the vendors by their words or conduct 


induced the defendant to pay his agent. The Court of 


Exchequer held that the vendor was at liberty to sue the 
principal, upon discovering him, unless his doing so would 
be an unjust act, the plaintiff being, under ordinary circum- 
stances, entitled to recover unless he had either deceived 
the defendant or induced him to alter his position. 
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! 24 L, J. (Ex.), 70; 10 Ex. 730 [1855]. 


Fstoppel by 
eonduct, 


Armstrong v. 
Stokes [1872], 
distinction 
drawn in, 
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In that case Parke, D., laid down generally that “if a 
person orders an agent to make a purchase for him, he is 
bound to see that the agent pays the debt ; and the giving 
the agent money for that purpose does not amount to pay- 
ment, unless the agent pays it accordingly;” and, after 
referring to the cases cited in the note,! concluded: * I think 
that there is no authority for saying that a payment made 
to the agent precludes the seller from recovering from the 
principal, unless it appears that he has induced the principal 
to believe that a settlement has been made with the agent ;" 
and this opinion was assented to by the rest of the Court.? 

In Armstrong v. Stokes? the Court of Queen's. Bench? 
thought that the rule laid down in Heald v. Kenworthy,’ 
if applied to those who were only discovered to be princi- 
pals after they had fairly paid the price to those whom the 
vendor believed to be principals and to whom alone the 
vendor gave credit, would produce hardship. In that case 
Messrs. Ryder & Co., who bought the goods for the de- 
fendants, were commission agents, acting sometimes for 
themselves and sometimes as agents, and the plaintiffs had 
never enquired whether they had principals or not, there 
having been a long previous course of dealing with them. 
Blackburn, J., in delivering the judgment of the Court said : 
« We find an exception (always more or less extensively 
expressed) in the very cases which Jay down the rule ; and 
without deciding anything as to the case of a broker, 
who avowedly aets for a principal (though not necessarily 
named), and confining ourselves to the present case which 
is one in which, to borrow Lord Tenterden's phrase in 
Thomson v. Davenport, the plaintiff sold the goods to 
Ryder & Co., ‘supposing at the time of the contract. he was 


1 Thomson v. Davenport, 9 B. & 8 L, R., 7 Q. B., 598 [1572]. 
C., 78; Wyatt. v. The Marquis ^ Blackburn, Mellor and Lush, 
of Hertford, 3 East., 247 [1802]; J.J. 
Aymer v. Suwercropp, 1 Camp., E 4 (2 10. Ex.. 739 
109 [1807]; Smyth v. Anderson, 7 eid ed T "E 
C. B., 21 [1849]. [1855]. 

? Pollock, C. B., & Alderson, B. 6 9 B. & C., at p. 36 [1829]. 
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dealing with a principal, we think such an exception is 
established." 

A distinction is thus drawn between the case where a 
seller at the time of the sale supposes the agent to be him- 
self a principal and gives credit to him alone, and one in 
which he knows that tho person with whom he is dealing 
has a principal behind, though he does not know who that 
principal is. The latter case occurred in Irvine v, Watson," 
where Bramwell, L. J., doubted the distinction, observing : 
* It is to my mind difficult to understand how the mere ponbtod in 
fact of the vendor knowing or not knowing that the agent Irvino v. 
has a principal behind ean affect the liability of that princi-*[1880]. 
pal. I should certainly have thought that his liability would 
depend upon what he himself knew, that is to say, whether 
he knew that the vendor had a claim against him, and 
would look to him for payment in the agent's default.” 

In Jrvine v. Watson? the Court of Appeal? approved 
Heald wv. Kenworthy, and doubted Armstrong v. Stokes, 
There the defendants employed Conning, a broker, to buy 
palm oil for them, and the plaintiffs sold oil to Conning, 
being fully aware that he was only an agent buying for 
undisclosed principals. The terms of the sale were cash 
on or before delivery, but the evidence showed that it was 
not the invariable practice in the oil trade to .require pre- 
payment. The plaintiffs delivered the oil to Conning with- 
out insisting on prepayment, knowipg that they had a right 
against some one else. The defendants paid Conning who 
failed. In a suit by the plaintiffs to recover the price it - 
was held® there was nothing to shew that the plaintiffs 
had, by their conduct, induced the defendants to believe that 
they had already been paid by Conning, and that, under 
the circumstances, the plaintiffs’ omission to insist on pre- 
payment did not amount to such conduct. 
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L. R., 5 Q. B. D., 103; S. C., 4 Bramwell, Baggallay and 
414 [1880]. Brett, FUND J. 


? L. B.,5Q. B. D., at p. 417, 418. 5 Affirming Dowen, J., L. R 5 
°L. R, 5 Q. B. D., 414 (S. C.) Q.B.D., 103, 


Heald v. 
Kenworthy 
affirmed, 


KEstoppel must 
be made out 
clearly, 
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In the case last cited the learned Judges say that the 
dicta in Thomson v. Davenport! if construed literally, 
would operate unjustly to vendors, and were not intended 
to have a strictly literal interpretation placed upon them, 
and that Heald, v. Kenworthy? more accurately expresses 
the law. They also concur in holding that the decision in 
Armstrong v. Stokes? turned upon the peculiar circum- 
stances of the ease, and might have to be reconsidered. 

Lhe broad rule that estoppels must be made out clearly 
will, it is conceived, apply with peculiar fitness in cases of 
this kind. Where a party who has dealt with an agent 
has by his conduct led the principal to think that he looked 
to the agent alone for payment and thereby induced the 
principal, after the debt has become due, either to pay the 
agent the amount or allow him to retain it out of the 
principal’s money in his hands, the party so acting cannot 
afterwards resort to the principal ; but the conduct must be 
unequivocal, Thus in Macfarlane v. Giannocopulo* where 
the plaintiff effected an insurance of his ship with the 
defendant through a broker and, after loss, received a credit 
note from the broker payable in a month (the broker hav- 
inv at that time sufficient funds of the defendants in bis 
hands), and three months afterwards the broker stopped 
payment, it was held that there was no conduct on the 
part of the plaintiff rendering it unjust for him to call 
upon the defendant for. payment. 

It has recently been held that where there is a choice of 
debtors, election should be made without delay when a lia- 
bility is sought to be created by estoppel, and the remedy 
against the person who ought to pay is likely to be im- 
perilled by delay. In Fell v. Parkin?” a creditor who had 
a choice of debtors attended at a meeting of the creditors 
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19B. & C, 78 [18529]. Q. B. D., 623 [1882], referring to 
? 10 Ex., 739; 24 LJ., Ex., 70 theso cases. 
[1855]. i 


4 "9L "0 
$ l. R., 1 Q. B., 5Q8 [1872]. See 3 H. & N., 860) [1855]. 
Davison v. Donaldson, L. R., 9 5 5? L, J. (Q. B.), 99 [1882]. 
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of one of them, handed in his claim which was allowed, 
took the chair at the meeting, and voted against the accept- 
ance of a composition. *“ The conduct of Robert Fell,” 
said Mathew, J., “at the meeting is as clear and unequivo- 
cal as that which was held to be conclusive in Scarf v. 
Jardine.,l 
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L. R., 7 Ap. Cas., 545 [1581 . 


Estoppel 
agaist. princi- 
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The principle 
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CHAPTER VII. 

| AGENCY AND PARTNERSHIP. 
Estop el against Principals, Agents, and Partners—The principle to be ap- 
plied one of ageney— Limitation of the estoppel-——The estoppel against 

a principal rests upon the apparent authority of the apent-— Contract Act, 

s. 237-—Active misrepresentation not necessary—Inference from conduct 

proximately connected with agent’s acts—Goneral and special authority 

— Question one of fact—ASpink v. Moran (1874 Ostensible authority— 

Liability of third parties dealing with an agent— Cornish v. Abington 

[1859]—'l'hird party may be affected with notice of private instructions 

—Principal may not be bound by mercantile custom — Auction sales— 

Agent who has induced another to contract upon credit of principal liable 

upon the ground of warranty or estoppel— Contract Act, s, 235—Smout v, 

Libery [1842]-—Collen v. Wriyhkd [1857]—Implied undertaking by agent— 

Kstoppel against agent occupying fiduciary position— Agent rendering 

accounts—Person assuming or disclaiming the character of an apgent— 

Joint Hindu family—HEstoppel by conduct against members of — Estop- 

pel in the case of partners—Referable to conduct-- Wungh ve Carver 

[1794]-- Contraet Act, ss. 245, 246 — Classification— Implied. authority——- 

Dormant partner must have been known as a member of the firm directly 

or by notoriety— Election, disavowal of estoppel—- Scarf v. Jardine [1582] 

-— Election not conclusive — Mining partnership — What is a sufficient 

notice of retirement—Contract Act, s, 264, 

t 

Tie estoppels which arise in connection with prin- 
cipal and agent, and partners, may conveniently be dealt 
with together. Where a man holds out another as having 
authority to act for him in a particular transaction or in a 
particular course of business, he will be estopped, as against 
one who has been innocently induced to negotiate with the 
supposed agent, from disputing the authority of such person 
to aet for him.! 

The general principle 1s well stated by Erle, C. J., in 
hin parte Swan? :—“ The principal whose negligence has 
enabled his agent to cheat a third party acting with ordinary 

TL ° . € i è a E e 
caution 1s universally estopped from denying the authority 


^! Bigelow on Estoppel, 5th ed., 3 7 C. B., (N.5.,) 400 (432) 
565, | [1359]. 
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of the agent,” and instances are given : “ A retired partner 
who has given no notice of dissolution to a customer 1s 
estopped from denying the authority of a continuing 
partner to bind him with that customer. A master, who 
has accredited a servant to a tradesman to order goods in 
his name and has recalled the authority from the servant 
without giving notice to the tradesman, is estopped from 
denying the authority of the servant to bind him with such 
tradesman.” | 

This class of cases depends upon the rule of estoppel by Limitation of 

— "Lo? | | » the estoppel. 
conduct, and it is necessary to state that the act or omis- 
sion of the principal must be in immediate connection withs 
or the proximate cause of, the dealing with his agent by the 
other party. The large class of cases where instruments in Instruments 
blank! have been left in the custody of an agent and fraud- ™ — 
ulently filled in by him are, as pointed out by Mr. Bigelow,? 
not true cases of estoppel, but cases of agency, or pur- 
chaser for value without notice. “ The question," in such 
cases, observes that learned author, “is simply one of the 
right to dispute, not the agency altogether, but the extent 
of the ageney—that is, whether the act done was within 
the admitted agency. There lies the line between agency 
and estoppel. That is not estoppel but agency pure and 
simple ; the agent has only exceeded his instructions." 
These cases are noticed in the next chapter. 

The broad principle which applies both in the case of 
principals and in the case of partners is illustrated by Miles Mustration. 
v. Furber® There a joint stock company sold their business, 
that of a furniture depository, to one Beeston, and let the 
premises to him, authorising the use of their name. The 
plaintiff, who had before had dealings with the company> 
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! See Hlustration (b) to section founded upon an implied warran- 
237 of the Contract Act (IX of ty ;sce Cherry v. Colonial Bank of 


1872). Australasia, L. R., 5 P. C., 24 
2 Bigelow on Estoppel, 5th Ed., — [1869]. “ The warrauty which the 
157, 560. law implies depends on the posi- 


3 L. R., 8 Q. B., 77 [1873]. The tion of the parties and the eect 
doctrine may also be described as of the representation.’ —p. 32. 


Principals. 


Agents. 


Partners, 


Tho estoppel 
against a prin- 
cipal, 
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deposited furniture with Beeston, believing that the goods 
were being warchoused with the company, and received a 
receipt in the name ‘of the company. Beeston failed to 
pay his rent, and the plaintiff's furniture was seized. under 
a warrant of distress. It was held that the company, 
having allowed themselves to be held out as the persons 
with whom the goods were deposited, were estopped from 
distraining as landlords. 

The case of principal and agent has first to be considered, 
and in this connection will be presented the estoppel against 
the principal, who, after holding out one as his agent and 
inducing others to act upon the representation, attempts 
to deny the agency altogether ; and also certain estoppels 
which affect agents. Later on the estoppel against. part- 
ners will be examined. 

In Wing v. Hurvey,! the assignee of a life-policy, which 
was subject to a condition making it void if the assured 
went beyond the limits of Europe without license, paid the 
premium to a local agent of the assurance society at the 
place where the assurance had been effected, informing the 
agent that the assured was in Canada. The agent stated 
that this would not avoid the policy, and received the pre- 
minins until the assured died. The Lords Justices held 
that the society were precluded from insisting on the for- 
feiture. Knight Bruce, L. J., observed : * How was tho 
plaintiff to know the limits of the agent’s authority 2 and 


_put the following case :— 


Rests upon the 
apparent at- 
thority of the 
arent, 


“Suppose the agent of a landlord to receive rent, after 
observing that a breach of covenant had been committed, 
could the landlord re-enter 2” 

A principal who has by his conduct led other persons to 
believe that his agent is clothed with a larger authority 
than that which he actually possesses, where such persons 
have acted in that. belief. to their detriment, cannot rely 
upon any secret limitation of his agents authority or upon 
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25 De G. M. & G., 265 [1854]. 
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any private understanding he may have with him of which 
the rest of the world must necessarily be ignorant. “ Stran- 
gers,” said Lord Ellenborough, “can enly look to the acts 
of the parties and to the external indicia of property, and 
not to the private communications which may pass between a 
principal and his broker, and if a person authorise another 
to assume the apparent right of disposing of property in 
the ordinary course of trade, it must be assumed that the 
apparent authority is the real authority. . . 
that [the agent] may bind his principal within the limits 
of the authority with which he has been apparently clothed 
by the principal in respect of the subject-matter; and there 
would be no safety 1n mercantile transactions if he could 
not." The principal here does not actually contract, but 
the person who thought he did has the option of holding 
him to the consequences of his representations, so that he 
is precluded from denying that he contracted: 


The rule is laid down in section 237 of the Contract. 


Act. 

The rule is enunciated in somewhat narrower terms in 
Ramsden v. Dyson. There Lord Cranworth observed : “If, 
indeed, the principal knows that persons dealing with his 
agent have so dealt in consequence of their believing that 
all statements made by him had been warranted by the 
principal, and knowing this, allows the persons so dealing 


to expend money ip the belief that the agent had an author- 





ity, which, in fact he had not, it may be thagin such a 
pal after- 


But this 


case, a Court of Equity would not allow the princ 
wards to set up want of authority in the agent. 


his 


1 Pickering v. Busk, 15 ast, 38 
(4:3) 11812. 

2 Mee Freeman v, Cooke, 2 Ex., 
654 (603) [184851], per. Parke, D. See 
Miles v. Mellieraith, L. R., 8 Ap. 
Ca., 120 (133) [1883]. 

3 Act 1X of 1872: -** When an 
arent has, without authority, done 
acts or incurred obligations to 


C, LE 


third persons on behalf of 
principal, the principal is bound 
by such acts or obligations, if he 
has by his words or conduct in- 
duced. such third persons to be- 
lieve that such acts and obliga- 
tions were within the scope of the 
ageut’s authority." 

* 1 E. & 1. A., 129 (158) [1866]. 


12 


It is clear 


Active mare- 
presentation 
not necessary, 
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equity, whenever it exists, depends absolutely on the fact 
that the knowledge on which it rests can be brought home 
to the principal.” ! 

It is not, however, necessary that the principal should 
actually know of the state of belief of those who are deal- 
ing with his agent. It is enough if they draw from the 

— from principal's acts or omissions such inferences as reasonable 
men would fairly draw. It is not necessary that there should 
be any positive or deliberate misrepresentation on the part 
ofthe principal. His conduct may amount to wilful negli- 
gence or to an indifference as to the probable consequences. 
Indeed the principal and the person who has dealt with his 
agent may be equally innocent, in which case the familiar 
rule applies that where, by the fraud or negligence of a 
third party, one of two innocent persons must suffer, he who 
entrusted the third party with the means of committing the 
fraud, must be made liable? Itis conceived, however, that 

| the principle last stated is subject to the limitation that the 

— conduct of the principal must be connected proximately 

vir agents with the acts of the agent. 

— No distinction is drawn by the Contract Act between 

special author- general authority and special authority, though the distinc- 
bd tiou is enunciated in some of the cases. Where a special 
authority hes been given which is exceeded by the agent 
the principal will not be liable unless he has allowed the 
agent to put forward.an ostensible authority larger than 
his actualauthority. A general authority is, however, by 
no means an unqualified one, and is merely derived from a 
multitude of instances, while a special authority is confined 


The question to an individual instance.* Tor the purposes of this enquiry 
one of fact, 
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1 Seo the remarks of Phear, J., 8 See the remarks of Pollock, 
in Grant v. Juggobundo Shaw, | C. B. in Reynell v. Lewis, 15 M. & 
2 Hyde [1863], at p. 311, wherealso W., 527 [1846]. 
the definition in Addigon on Con- 
tracts is cited with approval by * Per Lord Ellenborough, in 
Norman, C. J., p. 308. * © Whitehead v. Tuckett, 15 East, 400 

? Lickbarrow v. Mason, 9 T.R. — (408) [1812]. 

63 (70) [1787], ner Ashurst, J. 


CHAP. VIL] APPARENT AUTHORITY. 179 


it is material to ask not so much whether the authority is 
general or special as whether an ostensible authority may 
reasonably be inferred from the circumstances of the par- 
ticular case. | 
Spink v. Moran, illustrates the rule ip this country. Spink v. 

There the defendants allowed one Carter, a part proprietor Moree U873) 
of a tea concern in which they held a share, to manage and 
conduct the affairs of the tea estates for many years, money 

to carry on the business being provided by means of bills 
drawn upon Carter in the same manner as if he had been 

the sole owner, the defendants being aware of this fact and 
finding the necessary funds. Carter, without the defend: 

ants' knowledge, procured advances from the plaintiffs on 

the security of the out-turn of the year 1872, and applied 

the money to his own private uses. The plaintiffs believed 
Carter to be the proprietor of the concern and not merely 

the manager. In a suit to recover a balance due on ae- 

count of their later advances, Couch, C. J., held (Phear, J. 
dissenting) affirming the decision of Macpherson, J., in the 
Lower Court, that the plaintiffs were entitled to recover. 


“Tt appears to me,” said Chief Justice, “that the question | 
l | Ostensible 


in the case is whether this transaction was within the Scope authority, 
e 
121 W. R, 161 [1574]. The In the Appeal Cqurt, Phear, J. 


following cases were cited ;--Pic- dissented with hesitation, citing 


kering v. Busk [15 East, 38 (1812) ], 
Trueman v. Loder {ll R. & E., 589 
(1840) ]; and the question was much 
discussed whether the obtaining 
advances against the tea produced 
was à common and ordinary inci- 
dent to the business carried on hy 
proprietors of tea gardens, and 
Dickinson v. Valpy [10 B & C., 128 
(1829) ] was relied on. Macpherson, 
J., thought a tea garden was more 
in the nature of a West Indian 
Estate [see Chambers v. Davidson, 
L. R., 1 P. C., 296 (1866) J, or an 
Australian sheep farm [see Ayers 
v. The South Australian Banking 
Co., L. R., 3 P. C, 515 (1871) ]. 


Pickard v. Sears [60 A., & P., 474 
(18378 |; Freeman v. Cooke [2 Ex., 
663 (1848) ]; Swan v. North British 
Australasian Co, [2 H. & C., 175 
(1863) ]; Evans v. Bicknell [6 Ves., 
174 (1801)]; West v, Reid (2 Ha., 257 
(1843) ] chiefly on the ground that 
there had been no actual misre- 
presentation or concealment of the 
truth, or negligence amounting to 
fraud, on the part of the defend. 
ants, and that mere simple negli- 
gence and abstaining from enquiry 
was not enough. This ennmera- 
tion of estoppels is, however, im- 
perfect. . 


Ulbast rations, 
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of the authority which Carter had, or was allowed by his 
partners to appear to have, in managing and conducting the 
affairs and business of the partnership. The agreement, 1 
think, impliedly authorized him to conduct. and manage 
the matters and affairs of the estates in his own name, and 
as if he were the owner. It was to be subject to the assent 
and approval of his co-partners ; but the publie would have 
no notice of this, and the persons dealing with him would 
not. be bound to ascertain whether what he was domg was 
assented to by his partners. There was no provision that 
the business of the cultivation of the tea gardens and dis- 


posal of the produce should be carried on in their names 


or in the name of a firm, so that the public would have 
notice that Carter was not the sole owner. . . . I think itis 
most probable that it was the intention of all parties that 
Carter should continue to conduct and manage the affairs 
and business of the tea gardens asif he had not parted 
with the half share and had continued to be the sole owner. 
0. . It ds a question of actual or apparent authority, and 
whether the transaction was one which the owner of a 
tea garden, carrying on the cultivation of it, would in the 
ordinary course of business enter into." + 

În Trickett v. Tomlinson? the plaintiff informed. the 
defendants that he had authorised an agent to see them, 
and, if possible, to come to some amicable arrangement. as 
to the price of certains granite. The agent agreed with 
the defendants on behalf of the plaintiff that they should 
have the granite. for £530. The plaintiff sought. to repu- 
diate the agent’s act on the ground that he had given him 
secret instructions not to take less than £100. Erle, C. J., 
held that the plaintiff, having held out the agent to the 
defendants as a person duly authorised to settle the matter 
in dispute at Ins discretion, should not be allowed to turn 
round and repudiate that authority, 


2 W. R., at p, 177. Illustration (a) to s. 237 of the Con- 
ASC. B. (N. 5.,) 608 [1863], See — tract Act (IX of 1872). 
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In Waller v. Drakeford! the plaintiff, under the mis- 
taken belief that one B was her husband, constituted him 
her agent to sell goods, and represerfted him to the defen- 
It was held that she could not 
dispute the sale. . 

So an agent commissioned by a vendor to find a pur- 


dant as having authority. 


chaser, has authority to describe the property, and to stato 
any fact or circumstance which may affect the value, so 


as to bind the vendor ; and if an agent so commissioned, 


makes a false statement as to the description or value 
(though not instructed to do so) whieh the purchaser is 
led to beleve, and upon whieh he relies, the vendor cant 
yo ff 

Sola 


man employs another to let a house for him ; that author- 


not recover 1n an action for specific performance. 


ity empowers the agent to deseribe the property truly, to 
represent Its actual situation and, if he thinks fit, to repre- 
sent its value? and the general rule appears to be that a 
master is answerable for every act of his servant or agent 
within the scope of his ostensible authority committed in 
the course of his employment, although no express com- 


mand or privity of the master be proved.’ But where an 
auctioneer, without authority and acting entirely upon an 


inference drawn by him from the appearance of the’ pre- 
mises, erroneously makes a dond fide representetion enhanc- 
ing the value of the premises, and the bidders are put upon 
enquiry by the terms of the condisons of sale, it has been 


held that, although the evidence of what passed at the tune 


of sale is admissible against the vendor, no action will he 
against him to recover compensation for the innocent mis- 
representation.* 


! 1 El. & BL, 749. [1853]. 
2? Mullens v. Miller, L. R., 22 Ch. 
D., 194 [1882], per Bacon, V. C. 


8 Mackay v. Cominercial Bank 


of New Brunswick, L. R., 5 P. €., 
3934 | 1874 ]; Barwick v. English 
Joint Stock Bank, Li R., 2 Bx., 259 
[1507] ; Swire v. Francis, L. R., 5 


Ap. Ca., 106 [1577]; Haglesficld v. 
Marquis of Loudonderry, L.R., 4 
Ch. D., 698 (708) [1570] ; Chapleo v. 
Brunswick Building Society, La Ra, 
6 Q. B. D., 096 [ISS]; and see Con- 
tract Act (LX. of 1872), s, 238. 

4 Brell v. Clowser, L. R., 5 €* P. 
D., 376 [1880]. Sec also this case 


Cooneral rule. 
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Liability of | The same rule applies to third persons dealing with an 
third parties i = . : BED 
to principal, agent and making him their agent for the purposes of the 


transaction. : | 

Where a contract of sale was signed by an auctioneer 
"ns agent for,the vendor," and the purchaser paid a 
deposit, knowing at the time that the vendor's name did 
not appear in the memorandum of agreement, it was held 
that the purchaser eould not treat the contract as invalid 
upon that ground. In Thomas v. Drown, Mellor, J., con- 
sidered that such a case came within the rule laid down by 
Pollock, C. D., in Cornish v. Abington} and sud : “ I think 
‘this is an express authority which quite justifies us in 
holding that it does not lie in the mouth of the vendee, 
who has accepted a contract like this, afterwards to reject 


Sa i 

it. | 
Inforence from In Cornish v. Abington? one Gower, the plaintiff's foreman, 
e, vem prohibited to do printing on his own account, agreed 
cornish v, i m | UE 
Abington — with the defendant, a publisher, to supply maps to him, and 
[1850]. 


entered an order as from the defendant in the plaintiff's book. 
The defendant received maps from the plaintiff's premises, 
some of them accompanied by delivery notes requesting 
the defendant to receive goods front the plaintiff, and the 
defendant signed receipts to this effect, and accepted bills 
and gave cash to Gower in respect of an account made out 
in the plaintiff's name. The jury found that the defend- 
ant did not authorise Gower to use his name, but that the 
defendant had so acted as to lead the plaintiff to believe 
that he was dealing with the defendant. The defendant 


'as held Sabla; 


— — m os dimmi — — — cm el — — AE LERIIL I ee Oe — det OP of et ee FO — ds niuis — ee ee ee M IMEEM I > eis en | T MET TT 





as to the effect of —— words of an agreement or license, and 
in a lease, and the estoppel which acts upon such inference, whether 
may arise in connection with a the former intends that he should 


right of way. do so or not, the party using that 
! L. R.,1 Q. B. D, 714 (722) language, or who has so conducted 
[1576]. ð himself, cannot afterwards gain- 


3 *'* 1f any person by actual ex- say the reasonable inference to 
pressions or by a course of conduct be drawn from his words or con- 
so conducts himself that another duct.” —4 H. & N., 556. 
may reasonably infer the existence 5 4 H. & N., 549 [1859]. 
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A third party may, under some circumstances, be taken Third party 
as affected with notice of private instructions. oo 

In Baines v, Ewing! the defendait authorised an insur- LM in: 

ance broker at Liverpool to “ underwrite policies of in- 
surance against marine risks not exceeding £100 by any 
one vessel.” The broker subscribed a policy for £150. 
It appearing that a limit was always known to exist to the 
amount for which a broker may underwrite, the Court of 
Exchequer held that the defendant had only held out his 
agent as having the ordinary authority of a Liverpool 
broker, and that it would be impossible to hold the defend- 
ant liable to an unlimited extent, the broker having ex- 
ceeded his special authority. 

In Sweeting v. Pearce? the plaintiff employed a broker Principal may 
to make an adjustment with the underwriter in respect of the py hera 
loss of a ship. The loss was settled in accordance with a "age. 
usage at Lloyd's, (which, however, was not'known to the 
plaintiff) by"the under writersetting off the amount pay- 
able by him upon the policy against the balance due to 
him by the broker for premiums upon other policies. It 
was held that, assuming that there was an estoppel against 
the plaintiff, he was not bound by the usage. 

It has been held that the mere fact of sending a brdker 
or agent to an auction to bid for a particular-article or to 
bid a particular price cannot be considered as conduct in- 
ducing third persons to believe that ke had a general author- 


Auction sales, 


ity to buy, and the principal is not liable to take and pay 


— — tm 


! L. R., 1 Ex., 320 [1866]. 

*9 C. B. (N. $), 534 [1861]. It 
would seem that an underwriter 
who has a right to avoid a contract 
of insurance, may be estopped if he 
does not elect to do so, and the 
other party in the meantime alters 
his position. See Morrison v. The 
Universal Marine Insurance Co., 
L. R.,8 Ex. 197 (205, 206) [1873]; 
see also as to the effect of accepting 
uotice of abandonment: Provin- 
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cial Insurance Co. v. Leduc, L. R., 
6 P. C., 224 (243) [1874]; Hudson 
v. Harrison 3, Brod. and Bing., 
97 [1821]. For the purposes of the 
contract of insurance and all rights 
arising from the contract, the valu- 
ation in a valued policy is conelu- 
sive, but nat for purposes collater- 
al to the contract, see Burnand 
v. ARodócanachi, L. K., 7 Ap. Ca., 
333 (2530) [1882.] ° 


Avent who has 
induecedathird 
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tract upon 
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smont z, Hbery 
[1842]. 


+ 


184 ESTOPPELS AGAINST AGENTS. [PART I. 


for every article which the agent may think fit to bid for.! 
But ratification of an agent’s acts may be implied from the 
conduct of the persou on whose behalf the acts are done. 

An agreement in person to purchase property at an auc- 
tion sale by signing the contract and paying the deposit 
will, however, preclude the person so acting from disputing 
the validity of the sale.” 

The estoppels against agents have now to be considered. 

Where a person induces others to contract with him as 
the agent of a principal by an unqualified assertion that 
he is authorised to act as such agent, he is answerable to 


the person who so contracts for any damages he may sus- 


tain by reason of the authority being untrue, and the fact 
that the professed agent honestly thinks he has authority 
in no way assists him.* | 

The rule, which is to be found in section 235 of the Con- 
tract Act? may, it is conceived, bo referred to an estoppel 
as well as to an implied warranty of authority.® 

In Smout v. Lbery,? the 
been held personally liable 


[in E LEA ete re a a a ——X 


| Mackenzie Lyall v. Moses, 22 


ases in Which an agent has 
are arranged in three classes. 


renw 





— le m, oo, ee · — ⸗ 





4— - -rari he ia- liaec — — —— 


accordance with the Enghsh law 


W. R., 156 [1874]. 

? Contract Aet (IX of 1872), 
s. 107. M 

5 Else v. Barnard, 6 Jur., (N. 
S.,) 621 [1860]. 

* Per Willes, J., in Colen v. 
Wright, 27 L. J. (Q. B.), 215 (217) 


[1857]. 


BIN of 1872, s. 255 : ** A person 
untruly representing himself. to 
be the authorised agent of another, 
and thereby inducing a third 
person to deal with him as such 


agent, is Hable, if his alleged 


employer does not ratify his acts, 
to make compensation to the other 
in respect of any joss, or damage 
which be has incurred by so deal- 
ing.” In Husonbhoy Visram v. H. 
Clapham, Y. L. R., 7 Bom., 51 (66), 
[1582] this section 1s stated to bein 


as established by Collen v. Wright, 
and the other cases eited in Smith's 
Leading Cases in Thomson v. Da- 
venport, Vol. i, p. 413, 9th ed. 

e When a person in error 
assumes that he has authority to 
make a coutract for à principal 
when he is not really his principal, 
he warrants that he had that 
authority which he represented 
himself to have. The contract is 
only a contract. to the extent of 
the authority. "That is clearly 
shown by Collen v. Wright." Per 
Brett, M. R., in Jn ve National 
Coffee Palace Co., L. R., 24 Ch., 
364 (371) [1883]. See this ease, 
and Meek v. Wendt, L. R., 2} 
Q. b. D., 126 [18588], as to the 
measure of damages in such cases, 


110 M. W., 1 (10) [1842]. 
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“Tn all of them it will be found that he has either heen 
guilty of some fraud, has made some statement which he 
knew to be false, or has stated as true what he did not 
know to be true, omitting at the same time to give such in- 
formation to the other contracting party, 4s would enable 
him equally with himself to judge as to the authority under 
which he proposed to act." This classification, it is sub- 
mitted, brings the present class of cases within the defini- 
tion of estoppels in Carr v. London and North- Western 
Railway Co.! 

In Collen v. Wright? the plaintiff sued the personal re- Collen e. 
presentatives of one Wright, who, professing to act as the "9 penta 
agent of one Gardner, but having in reality no authority, 
entered into an agreement with the plaintiff for the lease 
from Gardner to him of a farm. The plaintiff was not 
aware that Wright had no authority from Gardner, and he 
went to considerable expense in preparing’ the farm for 
cultivation. Wright persisted that he had authority from 
Gardner, and said he would be responsible it a Chancery 
suit against Gardner to enforce the contract failed. | The 
Court of Exchequer Chamber held, affirming the decision 

( the Court of Queen's. Bench, that the plaintiff was en- 
oad to recover ben Wright's representatives the sosts 
of the Chancery suit. 


“The obligation in such a case,” said Willes, J., “is well Tmplicd under- 
tak mge hy 
expressed by saying that the person, professing : contract apent. 


as agent for another, impliedly undertakes? with the person 
who enters into such a contract upon the faith of his being 


-umen eee H0 Te meee oT F s EBRIE ces ade : a — — 9-9 ws — — — —--— — 


! L. R., on P., 807 [1875]. Lhe Colonial Bunk of Australasia, 

727 L.J. (Q. B. ] 215 [1857]. L. R., 3 P, C., 24 (32) [1869], 

3 The judgment of Cockburn, — Richardson v. eibi] L. R., 
C. J., (who dissented) is instrue- 6 Q. B., 276 [1871]; Weeks v~. 
tive as showing the reluctance with Propert L. R., 8 C. P., 427 [1575] ; 
which “the fiction of an nuplied Dickson v. Ke s NONIS OO., 
contract, creating a new species L. R., 3,C. P. D., —1—1877). See 
of liability " came to be recognised  Chapleo v. Brunswick Building 
in cases of this kind: Collen v. — Society, L. R., 6 Q. b. D., 096 
Wright has been followed in — [1551]. - 
numerous cases. see Cherry v. 


Estoppel 
against agent 
occupying 


fiduciary posi- 


tion towards 
principal, 
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duly authorised, that the authority he professes to have 
does in point of fact exist." 

In Mohendro Mookerjee’s case! one M. M.,.an overseer of 
or for the Municipal Office, was sued for money due under 
a contract made by him with the plaintiff on behalf of the 
Municipality, the work being known to both parties to be 
Municipal work, and the defendant representing that he 
had authority to contract as the agent of the Municipality. 
lt was held that the contract being a quas? contract, the 
defendant could not be held personally liable in an action 
of contract, and that the plaintiff could not be allowed to 
amend his plaint so as to make the defendant liable in tort 
for misrepresentation of his authority. This case would 
probably have been differently decided under section 235 
of the Contract Act. 

Other cases of estoppel upon agents may be here men- 
tioned. 

In Harris v. Truman? one Fairman, who was employed 
by the defendants as their malting agent to purchase and 
malt barley for them exclusively, bought barley and malt 
upon credit, and drew funds of the defendants’ from certain 
banks, representing to the defendants that the money so 
drawn was being used for the purchase of barley approved 
of by them... These funds he misapplied for his own pur- 
poses, and eventually absconded, leaving malt and barley 
upon the malting premises of less value than the funds 
misappropriated by him. The defendants seized the malt 
and barley before Fairman was adjudicated a bankrupt. 
In a suit by his trustee in bankruptcy to recover the 
value, it was held that the relation created by the course 
of business between Fairman and the defendants was that 
of principal and agent, that the barley and malt were not 
in the order and disposition of Fairman as the reputed 
owner, it being notorious that malting agents are in many 
instances not the owners of the malt and barley on their 
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E I R., 206 [1868]. 
? L, R, 9 Q. B. D., 9261 [1882] (S. CJ; L. R., 70. B. D., 340. 
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premises ; and, further, that the funds drawn out by Fair- 
man were impressed with a trust in favour of the defend- 
ants, so that even if the property in’ the malt and barley 
was not vested in the defendants but in F'airman, never- 
theless Fairman could not have been heard to allege that 
the barlev was bought otherwise than aceording to the 
authority given him by the defendants, and his trustee in 
bankruptey could be in no better position. 

An agent may, under certain circumstances, be estopped Agent render. 
as against his principal by furnishing accounts appropriat- °° — 
ing specific sums in payment of specific items! 

In Lohkee Narain Roy Chowdhry v. Kallypuddo Bando- person assum- 
padhya? the question was whether an auction purchase had ne fo ear 
been made by one Ishan Chunder on his own account or on 2&ent 
behalf of one Lokhee Narain. Ishan Chunder had been for 
some years the manager of Lokhee Narain, and as such had 
advanced funds to Monmohinee, the judgment-debtor, whose 
life interest in nine annas of an estate in which Lokhee 
Narain held the remaining seven annas and also the rever- 
sion, was for sale. Ishan Chunder had no express in- 
structions to purchase previous to the sale, and one Russool 
having bid for the property on behalf of Lokhee Narain, 
it was suggested that Ishan Chunder was the proper pefson 
to purchase for the zemindar. He accordingly came into 
the room and made an advance of Rs. 2 upon the previous 
bidding of Russool, and the property was knocked down to 
him, but neither he nor his sons obtained anything more | 
than formal possession. Lokhce Narain received the rents 
and paid the Government revenue, but on Ishan Chunder’s 
death his sons claimed the property. The Privy Council 
were of opinion, reversing the decisions of the Lower Courts, 
that it would be contrary to equity to allow a man who had 
stepped in and assumed the character of a principal agent, 
deposing another who was really acting as agent, to turn 

! See Van Hasselt v. Sack, 13 ? 23 W. T5, 358; L. R., 2 I. A., 
Moo. P. C., 185 [1850]. See Part I, 154 [1875]. 
Chapter X, infra. 
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round and say that he had purchased for himself and not 
for his princ ipal, and thus obtain a profit. 


or disclaim- Where an agent lias disclaimed all interest on his own 

ing. account, he cannot afterwards set up a title on his own 
account.! 

Toe Wins The ratification of an unauthorised contract of an agent 

famy an only be effectual when the contract has been made by 


the agent avowedly for or on account of the principal, and 
not when it has been made on account of the agent him- 
self So where the defendant had promised his adoptive 
mothers to redeem certain mortgages executed by them to 
the plaintiff subsequent to his adoption, and allowed the 
plaintiff to carry out the provisions of the mortgage-deeds 
to his own detriment by paying maintenance to the widows 


e 


and by paying off certain previous mortgages, 1t was held 
by the Bombay Court that knowledge and acquiescence on 
the part of the defendant did not raise any estoppel in the 
plaintiff's favour, it being no part of the defendants duty 
to step in and. protect the plaintiff against the consequences 
of his own unauthorised dealings with the property.’ 
oic ty So the common incident of one member of a joint. Hindu 
n EE family sumg or purchasing property on behalf of the famuly 
hers of Hindu ods not constitute him their agent so as to make a sale by 
— him binding: on the other members But where they have 
held out one of their number as manager of the whole 
estate in such a manner as to induce outsiders dealing with 
him to believe that he had authority to mortgage their whole 
interest, they may by their conduct be estopped from deny- 
ing that the mortgage is binding on their shares,’ 
Vstoppel in The estoppel in the case of partners has next to be con- 
ipid sidered. Where a man holds himself out as a partner or 
allows others to use his name, he is estopped from denying 
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ee V, Pomm wa ^ Bhujonanund Mytee v, Radha 
yangar, I. L. R., 6 Mack, I85 [1882] Churn Mytee, TW. R., 334 [1807]. 
2 Wilson v. Tumman, 0 M. & s Hrishnaji Mahader Mahejun v. 
Gy., 230 [1843]. Moro Mahadev Mahajan, 1 L, R., 


3 Shiddeshvar v. Ramchandrav, 15 Bom., 32 [1590], 
L L. R., 6 Bom., 403 [1582]. 
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his assumed character upon the faith of which creditors 
may be presumed to have acted, and becomes a partner. by 
estoppel.! ; 

The liability of one who has permitted others to suppose 
that he is a member of a firm has frequently been stated to 
depend upon agency, whether he has in fact made the 
person or persons who actually entered into the contract 
lis agent or agents for the purpose of entering into that 
particular contract. The law of estoppel as to partners is 
no doubt. in one aspect a branch of the law of principal and 
agent,” and it will be useful to bear this in view. But it is 


Referable to . 


conduct. 


more accurate to refer the liability to the-duty cast upon the » 


person liable arising from his conduct. The liability of a 
late partner for debts of the continuing firm to customers 
who have not received notice of its dissolution rests, not 
upon the ground that the authority given by the late partner 
actually continues, but upon the ground that there is a duty 
upon a person who has given an authority, if he revoke it, 
to take care that notice of that revocation reaches those who 
might otherwise act upon the supposition that 1t continued, 
and the failure to give that notice precludes him from 
denying, against those who act upon the faith that that 
authority continued, that he gave the authority." , 
The ground of the estoppel has been well stated by Eyre, 
C. J., in Waugh v. Carrer 5. “Tf he will lend his name as a 
partner, he becomes, as against all the rest of the world, a 
partner, not upon the ground of the real transaction be- 


V. 


Waugh a, 
Carver [170-41 


tween them, but upon principles of general poliev, to pre- 


vent the frauds to which creditors would be Hable if they 
were to suppose that they lent their money upon the appa- 
rent credit of three or four persons, when in fact they only 
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1 Per Sir Montague Smith in 3 Per Lord Blackburn, in Scarf 


Mollwo March v. Court of Wards, — v. Jardine, L. R., 7 Ap. Ca., 345 
L. R., 4 P. C. 419, (435) [1872]. (307) [1882]. 
2 Per Garth, €. J., in Chunudee ^] Sm. L. Ca., Oth ed., 877 


Churn Dult v. Eduljee Cowas- (893) See Dickenson v. Valpy, 10 B. 
jee, V. L. R., 8 Cale., O78 (084) & C., 140 [18520], and the remarks 
[1552]. of Parke, J. 
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lent it to two of them, to whom, without the others, they 
would have lent nothing." The principle may be more 
concisely stated by saying that the estoppel is founded upon 
credit being given to the person charged. 

The rule as to the liability of partners dormant and osten- 
sible, continuing or retired, is stated in sections 245 and 246 
of the Contract Act,! and the notice requisite to persons 
dealing with the firm sufficient to discharge such liability 
is referred to in section 264.? 

The estoppels may then be classified as follows :— 

i. While a firm is in course of formation no representa- 
tion that a person intends to become a partner can give rise 
to an estoppel.’ 

i. During the continuance of a partnership a person 
may become liable by representing himself as, or allowing 
himself to be represented as, a partner, either (a) by name, 
or (b) without his name being disclosed, even though he is 
not a partner at all.* 

iii. After dissolution of partnership a retiring partner 
may be liable by allowing third persons to contract with 
the new firm upon the credit of his name, although as 
regards the firm he has ceased to be a partner. 


Credit is given 
to him as à 
partner, 


Classification. 


- 
— 


! Act IX. of 1872, section 245: 
“A person who has by words 
spoken or written or by his conduct 
led another to believe that, ^e is à 
partner in à particular firm, is 
responsible to him as à partner in 
such firm.” 

Section 246: ** Any one consent- 


a dissolution of which no public 
notice has been given, unless they 
themselves had notice of such dis- 
solution.” This section is not in- 
tended to be an exhaustive exposi- 
tion on the question of notice of 
dissolution of partnership. See 
Chundee Churn Dutt v. Eduljee 


ing to allow himself to be repre- 
sented as a partner, is liable, 
as such to third persons who, on 
the faith thereof, give credit to the 
partnership.” For cases before the 
Contract Act, see Shewram v. 
Rohomutoollah, W. R., 1804, 91 ; 
Gunga Ram v. Gunga Dhur, 1 
Agra, 198 [1866]. . 

€ Section 264: ** Persons dealing 
with a firm will not be affected by 


Cowasjee, I. L. R., 8 Calc., 678 
[1882]. 

8 See p. 39 supra, and Molling 
March v. Court of Wards, L. R., 
4 P. C., 419 (435) [1872]; Bourne v. 
Freeth, 9 B & C., 632 [1829]; Rey- 
nell v. Lewis, 15 M. & W., 517 
[1846]. 

* See Gurney v. Evans, 3 H. & 
N., 122 [1858]; Ez parte Hayman, 
L. R., 8 Ch. D., 11 [1875]. 
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The question, whether there has been a holding out or folding out, 
not, is one of fact, whether in the particular case express 
authority has been given by, or implied authority may be Implied 
inferred from the conduct of, the person sought to be — 
charged. The rule to be applied in these cases is identical 
with that noticed above in the case of a principal. It is 
not necesssary that the partner should, to the knowledge of 
the creditor, be participating in the profits of the firm, or, 
indeed, participating in profits at all. His liability may 
even remain, although there is an express agreement be- 
tween himself and his co-partners that he shall not be liable, 
his name being expressly or impliedly lent to the firm for 
the purpose of obtaining credit.! 
But in order to render him liable it is necessary that he 
should have been known as a member of the firm either 
by direct transactions, or by notoriety." As regards the 
firm itself he may have given no direct autnority ; but if 
he has by his conduct represented himself to be a partner — € 
and induced others to give credit to him as such, he wil] been known as 


a member of 
be answerable to them for the consequences of his original the tirm direct- 


representation, uncontradicted by notice of his retirement. — aiii 
If the fact of his being a partner has become known to any 

person or persons either by general report or direct com- 
munication he would be in the same situation as to all such 

persons, as if the existence of the partnership had been 

notorious.4 ' 

But a creditor, A seeking to charge an ostensible partner 
B, must at least shew that B was a partner by notoriety, 
or that the fact of B being regarded as a partner has come 
to his knowledge, and that he acted in consequence of 1t. 
There must be some evidence of holding out which must 
be shewn to have reached the plaintiff.’ 
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: See i the snbject fully discussed 8 Carter v. Whalley, 1 B. & Ad., 
in Lindley on Partnership, 5th 1 (14) [1830]. 
ed., 40—47; Pollock, Digest of * Farrar v. Deftinne, 1 Car. & 
the Law of Partnership, 26—29. Ker, 380 [1843]. 

* Evans v. Drummond, 4 Esp., 5 Edmundson v. Thompson," st 
89 [1801]. L. J. (Ex.), 207 [1861]. 
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In Price v. Groom,' where one Wiggins, a horse dealer, 
assigned his stock in trade to trustees for the benefit of his 
creditors, and was allowed by them to carry on business on 
his own account, and he accordingly dealt with the defend- 
ants and afterwards became bankrupt, it was held that there 
had been no partnership between Wiggins and the trustees. 
“If” said Parke, B., “the trustees had represented to the 
creditors that the bankrupt was really the party interested 
in the business, and upon that representation the creditors 
had dealt with him, they might perhaps have been estop- 
ped from afterwards setting up a different state of facts ; 

abut that is not the case here," 
Fiecueni d In Scarf v. Jardine the rule of estoppel was qualified 
toppel. by the application of the doctrine of election. In. that 
case two partners, X and R, dissolved partnership in July 
1877, and R carried on the old business with one B under 
the same name and at the same place. The new firm, in 
January 1878, ordered goods of the plaintiff which were 
supplied m February, in which month he first became 
aware that the old firm had been dissolved. Ue continued 
to supply goods to the firm until July, 1878, looking to the 
members of the new firm for payment. In that month a 
cheque. drawn by R and D was dishonored, and the plain- 
uff then commenced an action against them for (amongst 
other goods) those supplied before notice of the dissolution 
of the partnership reaghed him. On the new firm going 
Into liquidation the plaintiff proved as a creditor. After 
the liquidation and the proof, the plaintiff sued S in respect 
of these goods. The House of Lords held, reversing the 
decision of the Court of Appeal, that the liability of S, the 
late partner, was a hability by estoppel only, and not 
jointly with the members of the new firm, and that the 
plaintiff having elected to proceed against the new firm 
could not. hold the late partner liable upon the ground of 
estoppel. 


— — — — — — — — 
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1 2 Ex., 042 (048) [1845]. ? L. R., 7 Ap. Ca., 845 [1882]. . 


CHAP. VII.] — ESTOPPEL AGAINST PARTNERS. 193 


In ie parte Adamson, In re Collie! the majority of the 
Court of Appeal held that, where a partnership debt has 
been incurred by means of a fraud onthe part of the part- 
ners, the defrauded creditor has a right to prove at his 
election against either the joint estate of the firm or the 
separate estates of the partners, even though no judgment 
has been recovered by him against the partners, and that 
a ereditor having such a right of election does not lose it 
merely by proving and receiving a dividend, but may change 
his election on refunding the dividend with interest. 

Cases have arisen in England in connection with mines 
“where the property is of a very precarious description, 
sudden emergencies arising which require an instant sup- 
ply of capital, and in which the faithful performance of 
engagements 1s absolutely necessary for the prosperity and 
even the existence of the concern.” 2 Under these cir- 
cumstances, where a partner stands by and: watches the 
progress of the adventure to see whether it is prosperous 


or not, determining to intervene only in case the affairs of 


the mine should turn out prosperous, but determining to 
hold off if a different state of things should exist, Courts 
of Equity have said that he is to receive no encouragement, 
and, his conduet being inequitable, he has no right to eq ait- 
able reliefs’ The distinction drawn in these cases has been 
between executory* and executed’ interests. Inthe former 
case a party excluded from the pyofits of an adventure 
must apply for relief. without delay. In. the latter case 
a party may, by standing by, waive and abandon his rights, 
but there must be a ease of estoppel made out against hini,” 


Such cases have not arisen in India, where it would seem that 


a partner cannot be excluded without an order of Court,’ 


— ee — be ape o! 


tL R, 8 Ch. D., 807 LISTS]. ? Prendergast v. Turton, | Ya. 
? Clarke v. Hart, 6 H. L. Ca — & Col, 983 (8. €.) 13 L, J. (Che), 
633 (056) [1558], per Lord Chelms- 268 [1844]. 
ford. See Rule v, Jewell, L. R., 18 | , | | 
a Tool 6 "Tt VV. ar ) d. > bn . 
Ch. D., G60 [ ISI J. M — Hart, 6 M. L. Ca., 
3 Clarke v, Mart, at p. 650. EE 
^ See the cases cited in Clarke 7 Contract Act (EX of 1872), X, 
v. Hart 0 H. Lb. Ca., at p. 657. 225 (0). 
C. LE —13 
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or a dissolution of the partnership ;! and it is sufficient to 
say that, should such cases arise here, an intention on the 
part of a partner to sbandon an undertaking will probably 
be presumed from his conduct and course of dealing.’ 

In Chundee Churn Dutt x. Eduljee Cowasjee,? the ques- 
tion of sufficiency of notice’ was much discussed. Lt was 
there held that the Official Gazette in Calcutta does not 
occupy the same position as the London Gazette, the latter 
being the usual and almost invariable mode of advertising 
new partnerships, dissolutions of partnership, and similar 
news ; whereas the Calcutta Gazette deals principally with 
official matters, and has little circulation in the commercial 
world. The Court held that the question of sufficiency 
of notice, whether publie or otherwise, was one rather of 
fact than of law ; that it might be a question of law, to 
what sort of notice any particular customer or elass of 
customers, is entitled : but how far in each case such 
notice may have been actually given is generally a ques- 
tion of fact. That in the case a old and known dede 
of the firm an express or specific notice by circular. or 
otherwise should be given; but us regards the general 
publie (specific notice being impossible), the most. effectual 
public notice which can reasonably be eiven is sufficient ; 
and what te sufficient public notice must depend upon cir- 
cumstances, upon the locality, and whether there are any 
and what newspapers in. circulation there, or upon what 
are the usual means of giving public notice in the neigh- 
hourhood.® 

In the above case section 204 was considered and various 
explanations of Its meaning suggested, 6. The Court held 
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8. zi a tract, Act (IX of 1872), s. 204. 
2 Fb. 8. 202, 
1 e R.. S Cale, G78, (684) 5 Lindley on Partnership, Sth 


| i82], Garth, €. Me White. J. ed., 271-225 ; Smith's L. Ca., Oth 


ersons ede with a firm Cl Vol i QUI, 5). 

will not beaffeeted by a dissolution 6 See Per Garth, €. J., in Chun- 
ór which no public notice has been — dee Churn Dull v. Edu lur CA 
given, unless they themselves had — jee, I. L. R., 8 Cale, 678 (683, 4). 
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that it was not an exhaustive exposition of the law. [n 
famasami v. Kadar Bibi! the case of a dormant partner 
ume before the Madras Court. The plaintiffs were not old 
customers, and the Court held that it would He upon them 
to aver and prove that they commenced dealings with the 
firm on the strength of their belief that defendant No. J 
(a Mahomedan lady) was a partner. * The retirement 
of a dormant partner," said Collins, C. J., “is an excep- 
tion to the usual rule that a partner’s agency ends by 
notice,” and it was notaverred that appellants knew defend- 
ant No. 1 to be a dormant partner, notwithstanding that 
her name did not appear in the designation of the firm. 
An old customer might possibly be supposed to have known 
the fact, but there would be no such presumption in the 
ease of a pew customer.” 


! JI. L. R., 9 Mad., 492 [18586]. [1532]; Evans v. Drumunond, 4 
? Sce Lindley on Partnership, Esp., 89 [18501], there referred to, 
oth ed., 212, 213; also Carter v. and Western Dark of Scollcaid 


Whalley, 3 B. & Ad., 11 [1530]; v. Needell, 13 FEF. & F., 40) [1559], 
Heath v. Sanson, 4 D. & Ad., 172 distinguished. 
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the ground of negotiability— Case of cheque carelessly drawn Bill in- 
effectually canceled- -Where fraud intervenes there must be proximate 
negligence on the part of the principal-—4rzolhé v, The Cheque Bank 
{1876]—Lost or stolen instrument—Bawendale v. Bennett [1878}-Aet 
XXVI of 1881, s. 58 Cases of avency—Instrument put in circulation 
by fraud of agent—CGoudliein v. Robarts PI8ST6)—Rimball v. Metropoli- 
tan Bank [1871] — Colonial Bank v, Hepworth [A887].— Bank of begland 
v. Vegliano Brothers [1891 ]— France v, Clark [(1884]— Person taking docu- 
ments of value from an agent known to have limited authority— Shef- 
field v. Loudon Joint Stock Bank [U888}-—Colonial Bark v. Cady [1890]-— 
Adoption of forged signature— Estoppel by conduct— Mackenzie v, British 
Linen Co, [A881].-- A mere acceptance affords no presumption of author. 
ity-— Morris v. Bethell [1869]—Post-othee orders,—Documents negotia- 

' ble by eustoin, — Ruilway Receipts. 


Classification, Esrorrets, in connection with negotiablo instruments 
require. to be distinguished, as the use of the term has led 
| . *» 3 E . » y . e . 
to no little confusion of thought. On the one hand, the 
peculiar character of a negotiable instrument, derived trom 
the law merchant, requires to be considered. On the other 
hand, certain estoppels properly so called are to be explain- 
ed by reference to the doctrines of negligence or agency. 


CN 


J First as to the nature of a negotiable instrument. “ The 
racter of nego- 
tiablo instru- 


DOES North British Australasian Cok “is the law of property 
passing by delivery. It gives to actual transfer the effect af 


law of negotiability ^ observed Baron Wilde in Swan v, 


weal tithe. The law merchant validates, in the interests of 





ace -— — m — — — — — —— — — — ——— — 
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17 H. & N. 603 (634) [1862]. 
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commerce, a transaction which the Common Law would 
declare void for want of title or authority, and transactions 
within its operation are as absolutely valid and effectual as 
if made with title or authority." 

The term “estoppel” is generally used in connection with a from 

the legal position which the parties to bills or notes occupy ideae n 
relatively to one another, but the subject appears to be 
intimately connected with the application of two principles, 
first, that in the case of such instruments the law looks 
chiefly to the nature and uses of the instrument,* and second, 
“that whenever one of two innocent parties must suffer by 
the act of a third, he who has enabled such third person to 
occasion the loss must sustain 1t. * The object of the law 
merchant," said Byles, J. in Swan v. North Britesh Austra- 
lasian Co.,* “as to bills and notes made or become payable 
to bearer, is to secure their circulation as money ; there- 
fore honest acquisition conters title.” 

The situation between the parties to commercial instrus pica con- 
ments is, no doubt, to be regarded as one of contract, the Vvet. 


1 See Pollock on Contract, 5th 


out that, the mere assignment of a 
contract boing insufficient to mect 
the requiremonts of commerce, the 
benefit of the contract 18 obtained 
by declaring an instrument to con- 
tain the eontract, by facilitating 
its transfer, and by dispensing with 
the proof of the position which 
the parties occupy relatively to each 
other. See, for definitions of nego- 
tiable instruments and their attri- 
butes, Act XXVI of 1881, Chapter 
2; 40 & 46 Vict., e. 6l, ss. 2—21; 
Couch v. Credit Foncier, L. R. 8 Q. 
B., 374 (881) [18753], citing with ap- 
proval the following remarxs of the 
learned Editor of Smith's Leading 
Jases [see Miller v. Race, 9th ed., 
Vol. i, 905]. “ It may therefore be 
laid down as a safe rule that where 
an instrument is by the custom of 


trade transferable, like cash, by de- 
livery, and is also capable of being 
sued upon by the person holding 
it pro tempore, there it. is entitled 
to the name of a negotiable instru- 
ment, and the property in it passes 
to a bon fide transferee for value, 
though the transfer may not have 
taken plate in market overt.” As 
to the recognition of foreign in- 
struments see Goodwin v. Robarts 
inthe Court of Exchequer Cham. 
ber, L. R., 10 Ex., 387 [1875], and 
the cases there cited. 

? Per Byles, J., in Swany, North 
British Australasian Co.,2 H. & 
C., 175 (185) [1863]. 

5 Per Ashurst, J., in Lickbar roi 
v. Mason, 2'I« R., 63 (70) [1787]. 
see Price v. Neal, 3 Burr., 1355 
(1357) [11762]. 

^ 2 H. & C., 175 (184) [1863]. See 
per Cockburn, C. J. at p. 189, 
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parties having agreed that the instrument is to be taken 


as founded upon certain facts. When therefore the posi- 
tion of one by acting on that agreement is altered, the 
other ought not to be admitted to deny it. The resem- 
blance to estoppel by representation is, however, an artificial 
one, since there is no representation beyond that involved 
in the contract itself. 

In Ashyitel v. Bryar the defendant, a relation of one 
John Peto, who died indebted to him, agreed with James 
Peto that a bill should be drawn and indorsed in the name 
of Jolin, and the defendant accepted the bill in considera- 
tion of James forbearing to make any elaim in opposition 
to the defendant’s taking possession of the stoek in trade of 
the deceased. The plaintiff as executor of John brought an 
action upon the bill. It was held that the defendant was 
precluded by his own act from saying that the person whose 
name appeared on the bill was fictitious or was dead at the 
time. The estoppel in that case was founded on the express 
agreement of the parties. 

But the character impressed upon the parties to negoti- 
able instruments is derived from the Jaw merchant which, 
upon grounds of commercial utility, recognised the makers, 
drawers and indorsers of sueh instruments as occupying 
certain defined positions relatively to one another. The 
contract to which they have become parties may embrace 
new parties as the instrument circulates, and the position 
of each person has come to be regarded as having eertain 
definite legal rights and duties attached to it. The rules, for 
instance, which prevent the acceptor of a bill of exchange 
from disputing certain admitted facts, may be called “ estop- 
pels, but they are estoppels springing from the nature of 
the transaction, founded upon mercantile custom, and may 
now be regarded as statutory estoppels. 


t See. Digelow on Kstoppel, dth ed., 451, 
$50Lb.N 8, 474 [195605]. 
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The position of the parties to negotiable instruments! in Statutory es 
this country is defined in certain enactments, and may be PES! 
presented as follows :— . 

As to acceptor :?— 

Section 117 of the Evidence Act® provides that “no Ac-eptor. 
acceptor of a bill of exchange shall be permitted to deny 
that the drawer had authority to draw such bill or to in- 
dorse it ;" but, * The acceptor of a bill of exchange may 
deny that the bill was really drawn by the person by 
whom it purports to have been drawn;” that is he muy 


show that the signature of the drawer is a forgery.’ 


~ * x E: A mi. iru i nime; ma n Mud 7 wie iiri 


| See Act NX Vl of 1881,85. 4—9, 
for definitions of ‘promissory note,’ 
‘bill of exchange,’ * cheque,’ 
‘drawer,’ ‘drawee,’ ‘drawee in case 
of need,’ Saceeptor, * aceeptor for 
honour,’ ‘payee,’ ‘holder,’ ‘holder 
in dae course.’ A negotiable im- 
strament is defined [s. 15] as “a 
promissory note, bill of exchange or 
cheque expressed to be payable to a 
specified person or his order, or to 
the order specified of a person, or to 
the bearer thereof, or to a speci- 
fied person or the bearer thereof.” 
“When a promissory note, bill of 
exchange or cheque is transferred 
to any person so as to constitute 
that person the holder thereof, the 
instrumentis said to be negotiated” 
[s. 11] See as to indorsement 
«s, do, 16. 

2“ Acceptor” is defined by s. 7 of 
the Negotiable Instruments Act 
(XXVI of 1881). “After the drawee 
of à bill has signed his assent upon 
the bill ov, if there are more parts 
thereof than one, upon onc of such 
parts, and delivered the samo, or 
given notice of such siening to the 
holder or to some person on his bc- 
half, he is called the acceptor.” 
As to the contract of the acceptor, 
see Byles on Bills, 15th ed., 260 


208. 


— € — 7 - MAPPA ALS A NE —— | . (OL yok pare a ot zs 


85 Act E of 1872. 


* Expl. IE to s. 117. 

5 The rule in England is other. 
wise, Sanderson v. Colman, 4 M. 
& Gr, 200 [1312]. It is of immense 
Importance,” said Coltman, J., 
"that it should be understood and 
settled that a party who accepts a 
bill is thereby precluded from dis- 
puting the drawing of that bill. 
Bills are received by bankers and 
bill brokers upon the faith of the ae- 
ceptanee of the drawees, who must 
be presumed. to have | sufficient 
means of satisfyine themselves TES 
to the authenticity cof the instr 
ments.” See do und 46 Viet, e. 61, 
s, Of, which: provides that the nc- 
coptorof a bill **(1) engages that he 
will pay it according to the tenor 
of his acceptance : (2) is precluded 
from denying to a holder in due 
course: (a) the existence of the 
drawer, the genuineness of his siv- 
nature, and his capacity and au- 
thority to draw the bill ; (b) in the 
case of a hill payable to drawers 
order, the then capacity of the 
drawer to indorse, but not thc sen- 
uineness orsvalidity of his indorse. 
ment; (c) in the case of a bill pay 
able to the order of a third per 
son, the existence of thre payee and 
bis then capacity to indorse, but 


Position of 

other parties 
eotiable 
unents, 
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This scetion is supplemented by sections 41 and 42 of 
the Negotiable Instruments Act,' which are as follows :— 

[ s. 41] “An acéeptor of a bill of exchange already 
indorsed is not relieved from liability by reason that such 
indorsement is forged, if he knew or had reason to believe 
the indorsement. to be forged when he accepted the bill. 

[5.42] “An acceptor of a bill of exchange drawn in 
a fictitious name and payable to the drawer's order is not, 
by reason that such name is fictitious, relieved from liabi- 
lity to any holder in due course claiming under an 1m- 
dorsement by the same hand as the drawer’s signature, and 


purporting to be made by the drawer." 


e 


Other sections define the position of the parties to a 


negotiable instrament.’ 


By section 32, in the absence of a contract to the con- 


trary, the maker of a promissory note and the acceptor 


before maturity of a bill of exchange are bound to pay 


not the genuineness or validity of 
his indorsement.” See Byles on 
Bills, 15th ed., 206—208. 

1 Act XXVI cf 1851. 

2 «The defendants," said Bay- 
ley, J., in Cooper v. Meyer {10 B, 
& C, 471 (1830)] “ought not to 
have accepted, the bills without 
knowing whether or not there were 
such persons as the supposed draw- 
ers. If they chose to accepi with- 
out making the enquiry, I think 
they must be considered as under- 
taking to pay to the signature of 
the person who actually drew the 
bills.” 

3 The liability of drawer andin- 
dorser 18 thus stated in s. 59 of 
the English Act :—* (1) The drawer 
of a bill by drawing it—(a) engages 
that on due presentment it shall 
be accepted and paid ccording to 
its tenor, and that if it be dishon- 
oured he will compensate the hold- 
eor any indorser who is compelled 
to pay it, provided that the requi- 


site proceedings on dishonour be 
duly taken ; (b) 1s precluded from 
denying to a holder in due course 
the existence of the payee and his 
then capacity to indorse. (2) The 
indorser of a bill by indorsing it— 
(a) engages that on due present- 
ment it shall be accepted and paid 
according to its tenor, and that if 
it be dishonoured he will compen- 
sate the holder or à subsequent in- 
dorser who is compelled to pay it ; 
provided that the requisite pro- 
ceedings on dishonour be duly twk- 
en; (b) is precluded from deny- 
inj toa holder in due course the 
genuineness and regularity in all 
respects of the drawer’s signature 
and all previous indorsements ; (c) 
is precluded from denying to his 
immediate or subsequent indorser 
that the bill was at the time of his 
indorsementa valid and subsisting 
bill, and that he had then a good 
title thereto.” See Byles on Bills, 
loth ed., 174, 175. 


CHAP. VHL. | STATUTORY ESTOPPELS. 201 


the amount thereof at maturity according to the apparent 
tenor of the note or acceptance respectively, and an aecep- 
tor at or after maturity is bound to phy the amount thereof 
to the holder on demand. In default of such payment, the 
maker or acceptor is bound to compensate any party to the 
note or bill for any loss or damage sustained. by him and 
caused by such default. 

By section 37, the maker of a promissory note or cheque, 
the drawer of a bill of exchange until acceptance, and 
the aceeptor are, in the absence of a contract to the con- 
trary, hable therein as principal debtors, and the other 
parties are liable as sureties. 

By section 88, an acceptor or indorser of a negotiable in- 
strument is bound by his acceptance or indorsement, not- 
withstanding any previons alteration of the instrument. 

By section 120, no acceptor of a bill of exchange for 
the honour of the drawer! shall, in a suit thereon. by a 
holder in due course, be permitted to deny the validity of 
the instrument as originally drawn. 

The same rule applies to the maker of a promissory 
note, and the drawer of a bill of exchange, or cheque. 

By section 121, no acceptor of a bill of exchange pay- 
able to, or to the order of, a &pecified person shall, in a suit 
thereon by a holder in due course, be permitted to deny 
the payee’s capacity, at the date of the note or bill to in- 
dorse thesame. 

The maker of a promissory note is 1n the sanie way estop- 
ped from denying the capacity of the payee to indorse. 

By section 122, no indorser of a negotiable instrament. 
shall, im a suit thereon by a subsequent holder, be permit- 


| * When acceptance is refused, 
and the bill is protested for non- 
acceptance, and any person accepts 
it supra protest for honour of the 
drawer or of any one of the in- 
dorsers, such person is called ‘an 
acceptor for honour’ "—s. 7. See 


further asto acceptance forhonour, 
as. LOS —112 ; Phillips v. £m Thier, 
L. R., 1 Ca P., 403 [1866]; 1S C. B. 
(N. 8.), 694 (on demurrer). The bit 
istreatedas a bill payableto bearer. 
See Byles on Bills, 15th cd., 289 -- 
274, 
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ted to deny the signature or capacity to contract of any 


prior party to the instrument. 

Another class of cases has now to be examined. The 
giver of a blank acceptance, or an indorsement on a blank 
note filled up fór a larger sum than he authorised, has been 
deserihed as issuing a letter of credit for an indefinite 
amount! 

In Foster v. Mackinnon? Byles, J., after observing that. 
a written contract may be invalidated on the ground of 
fraud or mistake, added :— These cases apply to deeds, 
but the prineiple is equally applicable to other written 
contracts, Nevertheless this principle when applied to 
negotiable instruments, must be and is limited in its appli- 
cation, These instruments are not only assignable, but 
they form part of the eurrency of the country. A quali- 
fication of the general rule is necessary to protect innocent 
transferees for value. 15 therefore, à man write his name 
across the back of a blank bill stamp, and part with it, and 
the paper is afterwards filled up, he is liable as indorser. 
If he write it across the faee of the bill, he is Hable as 
acceptor, when the instrument has once passed into the 
hands of an innocent indorsee for value before maturity, 
and liable to the extent of any sum the stamp will cover. 
In these cascs, however, the party signing knows what he 
is doing ; the indorser intended to indorse, and the accept- 
or mtended to accept, x bill of exchange to be thereafter 


1 Russell v. Langstatle, 2 Douglas, 
496 [1780]. In WaAidlunnessa ve 
Surgadass, IY. L. R., p Cale., 39 
[1870], Garth, C. J., said: '* We 
have already observed in the course 
of the argument, that in the case 
of a bill of exchange, or promis- 
sory note, an endorsement made 
before the instrament is drawn, 
renders the endorser liable for any 
amount warranted by the ‘stamp, 
which may afterwards be filled up 
upon the face of the bill. In Rus» 


sel v. Langstape, where several 
promissory notes had been endors- 
ed by the defendant on blank forms 
Without any amount being mention- 
ed, Lord Mansfield says: ‘Nothing 
18 so clear as that an endorsement 
on à blank note 1«a letter of credit 
for an indefinite suim. It does not 
lie in the defendant's mouth to say 
that these endorsements were not 
regular," See Byles on Bills, loth 
ed., 92, 07, 188. 180, 254. 

3 LR., 4 C. P., 704 (712) [1869]. 
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filled up, leaving the amount, the date, the maturity, and 
the other parties to the bill undetermined.” 

The above rule has been embodietl in the Negotiable In- 
struments Act,! and has been extended in this country so 
as to include the case of a blank stamp paper filled up so 
as to constitute a pledge of immoveable property. In the 
ase of Wahidunnessa v. Surgadass? the defendant's ances- 
tor, Mir Haider Ali, delivered to his karpurdaz a blank 
paper stamped as a bond, duly signed and sealed, for the 
purpose of raising Rs. 16,000. The latter, by the instruc- 
tions of Mir Haider’s uncle, who was in the habit of trans- 
acting his business, had a mortgage bond drawn up, upon 
the faith and security of which the sum was paid to the 
karpurdaz. The defendant contended that, as Mir Haider's 
representative, he was not bound by a document the contents 
of which were not known to Mir Haider, and challenged 
the bona fides of the transaction. But the Court held that 
the principle of Russell v. Langstaffe, would apply 1n the 
case of an instrument pledging tmmoveable property by 
way of mortgage for the purpose of securing money bor- 
rowed. The above case may be said to rest upon estoppel 
by conduct of culpable negligence proximately connected 
with the result, oceastoned thereby. Or the case nary be 
explained as one of agency upon the ground of estoppel 
by apparent authority. The blank stamp paper could not 


t 8.20 of Act XXVI of ISS] is 


the stamp. The person so signing 


as follows :—'' Where one person 
signs and delivers to another a 
paper stamped 1n accordance with 
the law relating to negotiable in- 
struments then in force in. British 
India, and either wholly blank or 
having written thercon an incom- 
plete negotiable instrument, he 
thereby gives prim facie anthor- 
ity to the holder thereof to make or 
complete, as the case may be, upon 
it, a negotiable instrament, for any 
amount specified therein and not 
exceeding the amonnt covered by 


shall be liable upon such instru- 
ment, in the capacity in which he 
signed the same, to any holder in 
due course for such amount ; pro- 
vided that no person other than a 
holder in due course shall recover 
from the person delivering the 
instrument, anything in excess of 
the amount intended by him to he 
paid thereunder.” Sees. 200f the 
English Act. As to ' holder iu 
due course’ see Act X XVI of 1881, 
8, 0. > 

2 I. L. R., 5 Cale., 39 [1579]. 
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he regarded as a negotiable instrument, but was intended 
for the purpose of raising a loan. 

In the ease of inchoate instruments the relation between 
the original parties is that of principal and agent. There 
is no express representation on the part of the principal, 
and, as pointed out by Mr. Bigelow,’ the principal’s con- 
duct in trusting the agent is not the immediate cause of 
the other party trusting the agent. Between the two acts 
may intervene a course of fraudulent conduct on the agent’s 
part. The estoppel here, if it can be so called, is implied 
from the negotiability of the instrument. The section as- 
sumes that the instrament is delivered incomplete to another, 
presumably for the purpose of putting it into circulation. 
If the agent exceeds his instructions, or effects a fraud, 
the question becomes one of some difficulty. [t appears 
more correct to rest upon the ground of negotiability the 
liability of one^who puts his name to blank paper? 

The question in these cases will be whether the signer 
delivers the incomplete. instrument to the agent for nego- 
tiation. Where it is obtained from him fraudulently, or 
without his knowledge, or for an unlawful consideration, 


scems therefore doubtful whether 


1 Bieclow on Estoppel, oth ed., 
the cases as to the liability of a 


457, 494, 565. 


? [n Aw parte Swan[7C. B.(N.S.), 
446 (1859)], Williams, J., observes : 
“In Marston v. Allen [8 M, & W., 
494, 004 (1841)], Alderson, B., in 
delivering the judgment of the 
Court of Exchequer, refused to 
adopt the proposition that the 
previous party to a bill is estopped 
from setting up the defence of 
fraud against the case of a bond- 


fide holder for value, and thought 


it better to say that, by the law 
merchant, every person having 
possession of a bill, has, notwith- 
standing any fraud on his part, 
cither in acquiring or transferring 
it, full authority to transfer it to 
a bond-fide holder for value. It 


man who signs a blank bill or note 
or cheque are founded on the 
doctrine of estoppel, or on a rute 
of law merchant that an actual 
authority is thereby conferred on 
the person in whose hands the 
instenment jis. Itis, however, plain 
that none of the decisions as to 
the effect of signing instruments 
in blank extend beyond the case 
of negotiable instruments, and it 
seems to me that it would be in- 
convenient and dangerous to apply 
the principle of them any further.” 
These remarks are concurred in by 
Channel, B., in Swan v. North 
British Ausiralasian Co., 7 M. 
N., 660. 
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it would seem that no title can generally be founded upon 
the instrument.! 


Certain cases which involve questions of negligence and 
agency have now to be considered. 

In the case of Young v. Grote? a customer of a bank 
entrusted to his wife signed blank cheques. She caused 
one to be filled up in such a way that a blank space was 
left before the letters and figures denoting the amount, so 
that her husband's clerk was thereby enabled to insert 
words and figures representing a larger amount, payment 
of which was made by the bank. The Court of Common 
Pleas held that the bankers having been misled by the 
fault of the drawer of the cheque, the latter must bear 
the loss, he by want of proper caution having so drawn 
the cheque that an interpolation could be made. The 
case proceeded upon the authority of an extract from 
Pothier* which makes the inability of thé drawer to re- 
cover depend upon his fault in the mode of drawing the 
cheque,* and is consistent with the rule that negligence in 
order to produce an estoppel must be in the transaction 
itself.’ 

Ingham v. Primrose which has since been doubted, 
was decided upon the authority of the ease last “cited. 
The defendant aceepted a bill of exchange «nd gave it to 


M, who put his name to it as drawer, for the purpose of 


getting it discounted. M, beig unable to effect this, 


— —— — —“⸗ 


as to negotiable instruments lost 
or stolen. 

2 4 Bing., 253(1827]. Im Baren- 
dale v. Bennett [L. R., 3 Q. B. D., 
at p. 032], Brett, L. J., says it is 
ditheult to support this case, and 
that the observations made by 
the House of Lords in Bank of 
Iretand x. Evans Charities [5 H. 
L. Ca., 389 (1855)] have shaken 
Young v. Grote, and Coles v. Bank 
of England [10 A. & E., 437 (1839), 
as authorities. See, however, Hali- 


| See Act XAVI of 188], s. 58, 


fax Union v. Wheelwright, L. R., 
10 Ex., 183 [1575]; Robarts v. 
Lucker, 16 Q. B., 000 [1851 |. 

3 Traité du Contrat du Change, 
p. 1, c. 4, s. 09. 

^ Boe Arnold v. Cheque Bank, 
L.R.,1 C.P.D., 587, per Coleridge, 
C. J.; Bank of Ireland v. Erans 
Charities, 5 H. L. Ca., 389, per 
Parke, R., at p. 410. 

5 See per Blackburn, J., in Sinan 
v. North British Australasian Co., 
2 H. & €. 181 [1865]. 7 

57 C, B. (N. 8.), 82[1859]. 
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returned the bill to the defendant, who, with the intention 
of cancellation, tore the bill in half and threw it into the 
street. M picked up the bill, saying to the plaintiff. that 
it was better not to throw it down in the street, and 
afterwards put 1t, into circulation, The bill being indorsed 
to the plaintiff, in an action by him upon the bill, the 
Court of Common Pleas was of opinion that the appear- 
ance of the bill when it reached the plaintiffs hands was 
as consistent with the hypothesis that it had been torn in 
two, for the purpose of safer transmission by post, as with 
the hypothesis of its having been torn for cancellation, 
and that, upon the principle of Young v. Grote, the defend- 
ant, by abstaining from effectual cancellation, lad led the 
plaintiff to become a bong fide holder for value. 

In the ease of Arnold v. The Cheque Bank, the plam- 
tiffs, who were merchants at New York, purchased of 
Stewart and Co., a New York firm, a draft drawn by the 
latter firm on a London Bank payable on demand to the 
order of the plaintiffs, who, desiring to make a pay- 
ment to Williams and Co., their Bradford correspon- 
dents specially indorsed the draft to them and inclosed it 
in a letter addressed to them. The letter was stolen by a 
clerk of the plaintiffs who forged Williams and Co.'s 
endorsement, and by the agency of a confederate caused 
the defendant bank to present the draft and obtain pay- 
ment, the money being at once drawn out by the con- 
federate. The plaintiffs having sued the defendant bank 
for money had and received, ie : question arose whether 
evidence was admissible to shew that the plaintiffs had 
acted negligently in not sending a letter of advice to 
Williams and Co. m addition to the letter containing 
the draft. Upon a rule for a new trial it was held that 
the property in the bill remained in the plaintiffs, that the 
defendants had received the money to their use, that there 
was no evidence of negligence which could operate by 


way, of estoppel---the posting of the letter being very 


- — 
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remotely connected with the receipt of the draft by the 
defendants—and that the evidence tendered was inad- 
missible, the supposed duty to send a separate letter of 
advice being collateral to the indorsing and forwarding 
of the draft, and the failure of that duty being in no sense 
the proximate cause of the larceny and forgery which had 
taken place. 

In Baxendale v. Dennett? a blank acceptance had been 
given by the defendant to one Holmes, who, having no 
occasion to use 1t returned it to the defendant who placed 
ib in an unlocked drawer, to which various persons had 


access, and from which the bill was stolen. 


! Lord Coleridge, C. J., in deli- 
vering the Judgment of the Court 
refers to the previous cases, 
“ Reliance was placed by the 
defendauts in the case of Yowng 
v. Grote [4 Bing, 203]. That case 
uo doubt must be considered as 
vell decided ; but various opinions 
have been expressed as to the real 
zround of the decision. In the 
Judgement of Parke, B., in Aoharfs 
v. Tucker [M6 Q. B., 000], it was put 
on the ground that a customer 
had, by siening a cheque, given 
authority to any one in whose 
hands it was, to fill it up in blank 
in whatever way the blank per- 
mitted. But we have only to look 
at the case itself to see that it 
really proceeded on the authority 
of the extract from Pothier cited 
inthe jadgment of Best, C, J. .. 
The rule. which is expressed by 
Ashurst, J., in Léickberrow ~. 
Mason [2 T. R., 70 (1157)], was, 
though not expressly referred to, 
observed and acted on in Young 
v. Grote; and it has received 
illustration. and explanation in 
subsequent cases on the subject 
which show that the words ‘ en- 
abling a person to occasion the 
loss’ must be understood to mean 


by some act, conduct, or default 
in the very transaction in ques- 
tion. Freeman ve Cooke," 
(Then after referring to the rule 
as to negligence laid down by 
3lackburn, J., in Swan v, North 
British Australasian Co. (2 H. 
& C, ISI the Chief Justice 
continued]: '' Yonngy v. rote when 
correctly understood is in entire 
accordance with the rule thus 
expressed. So iu Zugham v. Prim- 
rose | 0 C. B. (X. 8.), 82], also cited 
to us, in which the neoheenee 
was iu the destruction of a draft 
afterwards put and 
friiiduleuntly presented ; while in 
the case of Bank of Ireland v. 
Evans Charities [5 HM. L. Ca., 389], 
it was expressly held both that 
the neclivence in order to operate 
as an estoppel must be newligence 
‘in or immediately connected. with 
the transfer itself, and further 
thatitmustalso be * the proximate 
cause of the loss. We may also 
refer to the judgment of Williams, 
J., in Lie parte Swan[7 C. B. (N.5.), 
400] as showing the distinction 
between Youns v. Grote and those 
cases In which the neglect, if any, 
was collateral to the transaction.” 
2 L. 8,3 Q. B. D, 525 (1575]. 


See 
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became the bond fide holder for value without notice of 
fraud. Lopes, J., held, upon the authority of Young v. 
Grote and Ingham w. Primrose, that the defendant had 
facilitated the theft by his own negligence. The learned 
Judges of the Appeal Court held that the defendant was 
not liable, but upon different grounds. Bramwell, L. J., 
was of opinion that there could be no estoppel, the acceptor 
not having voluntarily parted with the bill, which had been 
got from him by the commission of a crime, distinguishing 
the above cases upon that ground, and held, further, that 
his negligence was not the proximate or effective cause 
of the fraud. Brett, L. J., in addition to these grounds, 
considered that the defendant had never issued the bill, 
intending it to be used, or authorised any one to fill in the 
drawer's name,! 

In this connection must be noticed the provisions of sec- 
tion 58 of the Negotiable Instruments Act? which appa- 
rently does not relate to inchoate instruments. The estoppel 
there contemplated must, however, be limited to the case 


2 Brett, L. J., expresses the liabi- 
lity of a person who accepts a bill 
in blank in these terms : “Ie gives 
an apparent authority to the per- 
son to whom he issues it to fill it up 
to the amount.that the stamp will 
cover ; he does not strictly author- 
isc him, but enables him to fill it up 
to a greater amount than wis in- 
tended, Where à man bas signed a 
blank acceptance, and has issued it, 
and has authorised the holderto fill 
it up, he is liable on the bill, what- 
ever the amount may be, though 
he has given seeret mstrucetons to 
the holder as to the amount for 
which he shall fill it up; he bas 
enabled his agent to deceive an 
innocent party, and he is lable. 
Sometimes it 1s sald that the ac- 
ceptor of such a bill is liable bə- 
cause bills of exchange are nogoti- 
able instruments, current in lke 
manner asif they were gold or bank 


notes ; but whether the acceptor of 
à blank bill is liable on it depends 
upon his having issued the accept- 
ance Intending it to be used. No 
case has been decided where the 
acceptor has been held liable if the 
instrument has not been delivered 
by the acceptor to another person.” 
3 '" When a negotiable instru- 
ment has been lost or has been 
obtained from any maker, ac- 
ceptor, or holder thereof by means 
of an offence or fraud, ov for igu- 
lawful consideration, no possessor 
or indorsee who claims through 
the person. who found or so ob- 
tained the instrument, 1s entitled 
to receive the amount due thereon 
from such maker, acceptor, or 
holder, or from any party prior 
to such holder, unless such posses- 
sor or indorsee is, or some person 
through whom he claims was, à 
holder thercof in due course," 
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of a holder in due course, or onc occupying that, position. 
The section in terms only applies to znstruments lost, or 
obtained by means of a fraud. Where, therefore, the holder 
of a negotiable security entrusts it to his broker or agent Cases of 
for the purpose of dealing with it in a cortain way, and 
the agent puts the security into circulation, the holder will 
be precluded, as against one who takes it from the agent 
in good faith as a negotiable security, from denying it to 


be such. 


agency. 


The general rule is within the principle of the decision Goodwin. ». 
in Goodwin v. Jtobarts! in the House of Lords, and may be 
stated shortly in the words of the judgment in Rumball v. 
The Metropolitan Bank. “Ifa party possessed of a security 
purporting on the face of it to be transferable by delivery, 
chooses to leave such security in the hands of a third party, 
and the latter makes it over to a boud fale holder for value, 
the true owner must be taken to have broubht about his 


own loss, and cannot recover it back.? 


Thus in Ramball v. The Metropolitan Bank the plaintiff 


deposited certain serip certificates with his stock broker to 


1 Where Lord Cairns observes: 
“The scrip itself would be à re- 
presentation to any one taking it 
—i representation which the 
appellant must be taken to have 
made, or to have been a party to 
—that if the scrip were taken in 
good faith, and for value, the per- 
son takine if would stand to all 
intents and purposes in the place 
of the previous holder, Let it be 
assumed, for the moment, that the 
Instrument was not negotiable, 
that no right of action was trans- 
ferred by the delivery, and that 
no legal claims could. be made by 
the taker in his own name against 
the foreign Government, still the 
appellant is in the position of a 
person who has made a representa- 
tion, on the face of his scrip, that 
it would pass with a goud title to 


C, LE 


any one, on his taking it in. good 
faith and for value, and who has 
putt in the power of his agent to 
hand over the serip with this re- 
presentation to those who are in- 
duced to alter. their position. on 
the faith of the representation so 
made. My Lords, Iam of opinion 
that on doctrines well established, 
of which Pickard v. Sears [6 Ad. & 
E., 4714] may be taken to be an 
example, the appellant cannot be 
allowed to defeat the title which 
the respoudents have thus ac- 
quired.” L. R., ] Ap. Ca., 490 
[1576]. See also per Lord Hather- 
ley, 495; per Lord Selborne, 497, to 
the same effect. 

A ve R., 2 Q. B. D., 194 (197) 
[1577]. 2 

9 p. R., 2Q. D. D., 191 [1571]. 


I4 


Roharts [1876] 
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pay the remaining instalments as they fell due, and to 
hold them as the plaintiff should direct. The stock broker 
fraudulently deposited the certificates with the defendants 
as security for money due from him to them. The de- 
fendants were not aware of any fraud, and the certificates 
themselves stated that on the payment of the instalments 
the bearer would be entitled to be registered as the holder 
of certain shares in the Anglo-Heyptian Banking Company. 
The Court held that the case came within tho principle of 
estoppel stated in the judgment of Lord Cairns in Goodwin 
v. Robarts,' and also within the principle of the decision 
in that case as decided m the Exchequer Chamber? with 
regard to the usage of the monetary world in respect of 
such certificates. 

But where share certificates were issued to the registered 
shareholders with a blank form of transfer at the back ac- 
companied by a blank form of power-of-attorney to enable 
a transferor to execute a surrender and cancellation of the 
certificate in favour of the transferee who, on desiring to 
have his name registered, would insert his name in the 
blank transfer andedeposit the certificate with the Company 
for registration, and the agents of the transferee without 
his knowledge filled in his name and address in the forms 
and obtained money from a bank upon the securi ty of the 
share certificates, which were allowed ta remain in their 
possession as brokers y ib was held that only an inchoate 
title had passed to the bank, and that the defendant was 
not effected by any estoppel. “The certificates,” said 
Chitty, J., “contemplate transfer by getting in the name 
of the transferee and by registration in the books of the 
Company... . There is on the faco of them an engage- 
ment that the shares thereby represented are transferable 
only on the surrender and cancellation of the certificate. , 

, . Estoppels cannot be manufactured arbitrarily ; and no 


1 L. R., LAp. Cas, 476 (490) [1876]. 
? J R., 10 Ex., 337 [1875]. 
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estoppel can be raised on a document, inconsistent with with the terms 
| : TT of the docu- 
the terms of the document itself. ment, 

The question of- estoppel was mifeh considered in the Genuine ac. 


Rod af je vo Talun ] T ja, coptance of 
case of Dank of England v. Vagliano Brothers” in all the 5,5 bul 
Courts, though the decision in part is as to the effect of Payment of 

’ D whieh is after- 


a section in the Bills of Exchange Act of 1882; The cnp" 
plaintiff, who traded under the name of Vaeliano Brothers, aa 
sued the Bank for a declaration that. the Bank were not 
entitled to debit him with the amount of certain forged 
bills of exchange accepted in good faith by him. It ap- 
peared that one Vucina, a foreign correspondent of the 
plaintiff, was in the habit of drawing upon him and some-* 
times made the bills payable to the order of C. Petridi 
and Co. of Constantinople. One Glyka, the correspondence 
clerk of the plaintiff, forged the signature of Vueina to 
bills, purporting to be drawn by Vucina on the plaintiff to 
the order of C. Petridi and Co. Glyka then placed among 
the plaintitf’s correspondence counterfeit: letters of advice 
relating to the torged bills, and by this means procured 
the genuine acceptances of the plaintiff, Glyka then forged 
upon the bills endorsements purport g to be those of 
C. Petridi and Co., the payees, who were an existing firm 
in Close business relations with the plaintiff. and was aid 
across the Bank’s counter the amounts for whith the bills 
were drawn. 

It was held by the Court of Appeal, affirming the deci- 
sion of Charles, J., that the plaintiff had not been guilty 
of negligence immediately connected with the transaction, 
«o as to disentitle him to recover the amount of the forged 
bills with which the Bank proposed to debit him, and 
that the section of the Aet afforded. no protection to the 


TST TT NNT ede e apes — — — Om eee LA abel soem 
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! Colonial Bank v. Hepworth, Vagliuno Brothers x. Tho Bank of 
L. R., 30 Ch. D., 36 (53) [1857]. England. 

2 L. R., Ap. Ca., '91, 107 [in the 8 4o X 46 Vict., c. 61, s. 7, s.s. 3: 
House of Lords], reported in L.R., — ' Where the payee is a fictitious 
93 Q. B. D., 243, in the Court of or non-existing person, the bill 
Appeal, and in L. R., 22Q. B.D., may be treated as payable "to 
103, before Charles, J., sub nom — bearer.” 
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defendant. Bank, as C, Petridi and Co., being an existing 
firm, could not be said to be “ fictitious or non-existing 
persons," | 

The House of Lords were divided in opinion, but the 
majority reversed the deeision of the Court of Appeal, five 
members of the House! being of opinion that C. Petridi 
and Co. were fictitious payees within the meaning of the 
section. Four members of the Court? based their opinion 
in whole or in part upon the conduct of the parties, and the 
two dissentient members? were in favour of the plaintiff on 
both the above grounds. 

If one without enquiry takes from another an instru- 
ment signed in blank by a third person, and fills up the 
blanks, he cannot, even in the case of a negotiable instru- 
ment, claim to be a purchaser for value without notice, so 
as to place himself in any better position than the person 
through whom he claims. In France v. Clark,* the plain- 
tiff deposited share certificates with a person named Clark as 
security for £150, handing him a signed transfer with the 
name of the transferee, the consideration, and the date 
left in blank, Cik deposited the certificates and the 
blank transfer with the defendant Q as security for £250, 
who subsequently filled in his own name as transferee 
and sent the transfer to the Company for registration. The 
plaintiff. sued Clarks: administratris and Q, (offering to 
pay the latter the amount due by himself to Clark) for an 
account, and to have the shares re-transferred. The Court 
of Appeal held, affirming the decision of Fry, J., that Q 
had no chum against the plaintiff. except for what was 
due by the plamtal to Clark. The Earl of Selborne, L. C., 
after referring to ZJogarth. v. Latham? Latch v. Searles, 


| Bord Halsbury, L. C., and the * L. R., 26 Ch. D., 957 [1884]. 
Lords Watson, Herschell, Mac- ^ L. R., 22 Ch. D., 830. 
nachten and Morris, o 

2 Lord Halsburv, L. C., the 
Earl of Selborne and the Lords 
Waison and Macnaghten. 12 5m. & GHE, 147 [1554], per 

® Lord Bramwell & Lord Field, stuart, V, C., at p. 122, 


* DL. 15, 3 Q. B. D, 643 [1878], 
per Dramwell, B., at p. 647. 
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and Tayler v. Great. Indian Peninsular Cot observed: © He 
cannot, by his own subsequent act, alter the legal character, 
or enlarge in his own favour the legal or equitable opera- 
tion of the instrument 3” and further held that the 
absence of any proof that such transfers were by mercan- 
tile usage negotiable rendered it unnecessary to. consider 
whether such usage, if proved, would have brought the case 
within the authority of Godwin v. Robarts.? 

But, where a person takes documents of value, whether 
negotiable or not, from a broker or agent whom he knows 
to possess only a restricted authority, he must enquire a 
to the limits of that authority. 

In Sheffield v. The London Joint Stock Bank,’ the plaint- 
iff, Lord Shefheld, gave one Baston authority to borrow 
£26,000 upon the security of certam stock and bonds. These 
bonds, with the stock certificates and the transfers of the 
stocks executed by Lord Sheffield, were deposited by Easton 
with one Mozlev, who lent. Easton the sum required. Moz- 
ley, as security for large loan accounts which he had with the 
defendant Banks, deposited with them some of the stocks, 
transfers, and bonds, together with ot er stocks belonging 
to his custumers, the transfers of the stock being filled up 
with the names of officials or nominees of the Dank. 
Mozley eventually became bankrupt, and the Danks sold 
some of the securities to repay themselves for the deht 
due to them by Mozley. The action was brought by Lord 
Sheffield. and Easton, claiming that they were entitled to 
redeem the securities on paying what was due to Mo-ley's 
trustee in liquidation, for redemption of the unsold 
securities, and damages, The Court of Appeal held. that 
the Banks were m the position. of purchasers for value 
without notice, having the legal title to the securities, and 
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14 DeG. & J., 509 [1859], per See also Simmons v. London Joint 
Turner, L. J., at p. 574. Stock Banke le R., 1 Ch. 01, 270 
2 L. R., 10. Ex., 76, 07; LR., [1890] a similar case, and the defi- 
] Ap. Cas., 476 [1876]. nition of | negotiable securities, 
3, R. Bt Ch. D., 95 (C. A); at p, 204, T 
S. C., L R., 13 Ap. Cas., 353 [1888]. 
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believing that Mozley had authority to deal with them as 
his own. The House of Lords reversed the decision of 
the Court of Appeal being of opinion that the Banks 
either actually knew or had reason to believe that the 
securities did cr might belong, not to Mozley but to his 
customers, that they were bound to enquire into the extent 
of Mozley's authority, and that the plaintiffs were entitled 
to succeed whether the securities were negotiable or not. 

The prineiple would seem to be that in order to raise 
an estoppel against Lord Sheffield, it was necessary to 
show that he so acted as to lead the Banks to believe that 
they were acquiring a good title, Mozley being known to 
possess only a limited authority. 

This principle was applied in The Colonial Bank v. 
Cady, where the English executors of an English holder 
of shares in an American Railway gave them to their 
brokers in London and signed blank transfers with a 
power-of-attorney indorsed on the share certificate m order 
to enable the brokers to register the shares and draw the 
dividends. The brokers fraudulently deposited the shares 
with the defendant Bank as security for advances to them- 
selves, and became bankrupt. By New York law the regis- 
tered owner of shares delivering signed transfers would 
be estopped.trom establishing his title, but the transfers 
would require to be authenticated, and this was also the 
practice of the London Stock Exchange. The House of 
Lords held, affirming the decision of the Court of Appeal, 
that the conduct of the executors in delivering the trans- 
fers was consistent with the intention either to sell or to 
pledge the shares, or to have themselves registered as the 
owners, and that the Bank ought to have enquired into 
the broker's authority ; the plaintitfs, therefore, were not 
making a claim inconsistent with anything they had said 
or done. 


^L R, 15 Ap. (as, 267 Lord Herschel: L. R., 15 Ap. 
fist}; L. R., o9 Ch. D., 388 (C. Cias., pp. ON. 2S6. 
A.) See the rule as stated by 
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In conclusion a few other cases require to be mentioned — 

Where one has admitted a forged signature to a bill of Adoption of 
exchange or note to be his own, and has thereby altered Em -— 
the condition of the holder to whom the declaration or ad- 
mission has been made, he is estopped from denying his 
signature upon an issue joined in an action upon the instru- 
ment. And a person who knows that another is relying 
upon his forged signature to a bill will not be permitted 
to lie by and not divulge the fact until the position of the 
other has been altered for the worse. The question whe- 
ther a forged bill has or has not been adopted by the person 
whose signature is forged is one of fact, but the adoption, 
of a bill may be a matter of legal inference front ascer- 
tained facts.’ 

In Mackenzie v. British Linen Ca.,* one Fraser lorged There must, be 
the names of A and B as drawer and indorser to the Com- Seer eee 
pany, who discounted the bill for Fraser who signed it as — oe 
acceptor. The bill was dishonored, notice being sent to 
A and D on a Saturday. They did not communicate with 
the Dank, and on the following Monday, Fraser brought 
to the Dank a blank bill with A's an? MP s names lend as 
drawer and indorser. The defendant agreed to accept 
the bill in. renewal of the -previous one. The second bill 
was dishonored, and notice was given to A and B three days 
before due date, and again upon dishonor. The Bank were 
informed of the forgeries a fortnight after the first notice, 
and A and D declined to pay the amount of the bill. A 
stated that Fraser had admitted to him that he had forged 
his name on the first bill, but assured him that the bill had 
been taken up by cash, so he did not think it necessary to 
inform the Dank. He denied any knowledge of the second 
bill until he received the Bank’s notices. The Company 


charged A to make payment of the second bill on the 


! Brook v. Hook, Wa. R., 6 Exch., ? Mackenzie v. British Linen Co., 
89 (9 [1871] ;. Ashpitel v. Bryan, L. Ri, 6 Ap. Ca., 109 [1881 . 
3 B. & S. 474 (492) [1865]. 3 Jb. = 


* L. R., 6 Ap. Ca., S2 [I8SIJ. 
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ground that it was drawn and indorsed and presented to 
the Bank with his knowledge and authority, and that he 
had by his conduct misled the Bank into believing that his 
sionature was genuine, and had assumed the responsibility 
attached to the drawing and indorsement. The House of 
Lords, reversing the decision of the Court of Session, held 
that the circumstances of the ease raised no estoppel against 
A, that A’s mere silence for a fortnight from the time when 
he first knew of the forgery (during which. time the posi- 
tion of the Bank was in no way altered for the worse) 
could not be held as an admission or adoption of lability, 
and that the case fell outside the definition of Parke, B., in 
Freeman v. Cooke} 

The payment by a party of one bill which purports to 
bear his acceptance does not, (in the absence of a course of 
business, or of any evidence of authority or of a ratification 
or representation on his part,) afford any presumption that 
all subsequent bills bearing the same sort of acceptance 
were authorised by hint. 

In Morris v. Bethel? the defendant was sued upon a bill 
of exchange which,vore his signature as acceptor. Io 
pleaded that, the acceptance wits Not his signature, nor was 
it written with his authority or adopted by himi, and the 
jury so found. The plaintiff, however, relied upon the 
fact that the defendant had paid another bill (of which the 
plaintiff was the holder), upon which the defendant’s name 
was written as acceptor without his authority, “ There 
was no evidence,” said Bovill, C. J., “that the defend- 
ant ever knew that the plaintiff was the holler of the 
former hill. Hit were made to appear that there has been 
a regular course of mercantile business, in which bills have 
been accepted by a clerk or agent whose signature has been 


! 2 Exch. bof; L. R., 6 Ap. Ca, bills of the same party. Sce, how- 
ST, n. See Barber v, Gingell, 9 Esp., — ever, Morris v. Bethell, L. R., 5 
60 [1800,] where the defendant was — C. P., 47 [1860]. 
held, o have adopted the accept- 20, 8,5 0. P., 47 (0) [1809]. 
ance by payment of other forged | 
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acted upon as the signature of his principal, there would 
he evidence, and almost conclusive evidence, against. the 
latter that the acceptance was written by his authority. 
That was the case of Barber v. (ingel! . . . I€ the de- 
fendant had by his conduct led the plaintiff €o suppose that 
the acceptance was his genuine signature or was author- 
ised by him, he might be estopped from disputing it ; 
otherwise not. 

In Bishen Chand v. Rajendro Kishore Singh? the bond 
fide holder for value of a forged hundi to whom, after 
dishonor, it had been transferred by indorsement by the 


A man may 
not fake 
advantage of 
his own wrong 


payees who knew at the time of indorsement that the hundi * 


was forged, sued the payees on the hundi to recover the 
amount he had paid them for it. The payees were held 
estopped from setting up the forgery so as to defeat the 
sult. 

In The Fine Art Society v. The Union Baul: of London’ 
the plaintiffs intrusted to their Secretary, for the purpose of 
payment into their aceouat with the defendants’ Dank, 
certain Post Office orders. The SecMtary paid them into 
an account which he kept without his emoy er's knowledge 
in the same Bank, and the Bank collected the proceeds of 
the orders and handed them to him. It was contended for 
the defendants that the orders in the hands of a banker 
became quas? negotiable instruments by virtue of a Post 
Office. Regulation, which provided “that the orders, when 
stamped with the name of a banker, became payable with- 
out the signature of the payee, so that. the defendants 


obtained an independent title to them upon the authority of 


Croodwm v. Robarts 5* but. the Court of Appeal held. that 
the regulation merely operated to substitute the signature 
of the banker for that of the payee, and did not confer 
upon the instruments in. the hands of bankers the charae- 


! 5 Esp., 60 [1800]. 5 LOR., 10 Ex., 76, 557 ; L. ps l 
? |. L. R., 5 All, 302 [1885]. Ap. Cas., 176. e 


? p, R., 17 Q. B. D., 705 [1886], 
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ter of instruments transferable by delivery to bearer, 
and that the plaintiffs had not been guilty of any negli- 
Mercantilo D l 
T - It may here be observed that where, in any particular 
trade, warrantsaro issued warranting wharfingers and others 
to deliver particular goods, such warrants may become 
negotiable and be dealt with as securities. So in Merchant 
Banking Co. v. Phanix Bessemer Co! the holders for 
value of certain iron warrants were held, by the usage of 
(he iron trade, to be entitled to the goods free from any 
vendor's lien. “If,” said the Master of the Rolls, ** you 
igive a person a document intending he shall use it in that 
particular way by obtaining money upon it, you cannot 
afterwards be allowed to say, as against persons from 
whom he has obtained money, that the person is not to 
In Bombay it has recently 
been held that a railway receipt is not a document of title 


Railway ro- have the benetit thereof"! 
cept. 


within the meaning of section 103 of the Contract Act.? 


1, R., 5Ch. D., 205 (217) [1877]. Railway Co. v. Hamnandas, I. L. 
? The Great Indian P'ninsular R., 14 Bom., 57 [1889]. 
y" 
4* 
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Tux principle of estoppel by conduct applies to Corpo- 
rations as well as to individuals. A Corporation is bound 
as much as an individual by the wrongful acts of its ser- 
vanis, and the result of misrepresentations by an agent is 
the same in the case of a Corporatiog as in the case of an 
individual! \ 

But a distinction must first be drawit as to whether the 
matter in suit is within the scope of the general powers of 
the Corporation or ultra vires of those powers, Companies 
may be bound by contracts entered into on their behalf 
for purposes which have been treated as within the objects 
of their Acts, or by a continued course of dealing in relation 
to their shares, but contracts foreign. to the purposes for 
which a Company has been established will not bind it 
Such contracts are prohibited by implication, since they 


| Eastern Counties Railway Co. 
v. Hawkes, 5 H. L. Cas., 531 (370) 
[1855]; Houldsworth ~. 
Glasgow Bank, Li. R., 5 Ap. Cas., 
317 (331) 1850]. A person may by 
estoppel become a Director of a 
Company. See The York Tram- 
ways Co. v. Willows, L. R, 8 Q. D. 


City of 


D., 685 [1882] ; Im re British. and 
American Teleyraph Co L. R., 
11 Eq., 316 [1872]; Im re Great 
Oceanic Telegraph Co., Ll. R., 13 
Eq., 30 [1871]. 

2 Hastern Counties Railway Co. 
v. Hawkes, 5 H. I Cas, 351 


(381). 
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would result in an application of the funds for a purpose 
unconnected with the purpose of incorporation.! 

In ve the Companies Acts, Jit parte Watson? illustrates the 


above principle, There one Watson had advaneed money 


| to a Building Society upon the security of the promissory 


notes of the Directors. The Society as then constituted had 
no borrowing powers, but subsequently acquired borrowing 
powers, when the representative of Watson received from 
the Directors a deposit note under the seal of the Society 
for the amount duc, stating the sum to have been lent on 
the date of the deposit note. Ina claim by the representa- 
tive to rank against the assets of the Society, the Court 
held that there was no estoppel against the Society to dis- 
pute the validity of the deposit note, it being well establish- 
ed that a corporate body cannot be estopped by deed or 
otherwise from shewing that it had no power to do that 
what it purperts to have done ;? and that the deposit note 
had been given in discharge of an invalid debt. It made 
no difference that the parties acted in perfect good faith. 
“They are bound hy the law, though they did not under- 
standit.” And popes dealing with a ( 'orporation having 
limited powers of borrowing are put upon enquiry whether 
thate limit is being exceeded.4 

In Blackburn and District: Denet Building Society v. 
Cunlifje, Brooks § Co.) it was held that Direetors by as- 
senting to entries ina benker’s pass-book which, as between 
Individuals suz jus, would have established the payment of 
the sums borrowed, could not bind a Society which had 
borrowed money, and that the acts of the Directors were 
not to be considered the acts of the Society. 


1 Mayor of Norwich v. Norfolk 
4 Bl. & BL, 597 (£15) 
[1805]. See Allorney-Ceneral v. 


L. R., 18 Q. D. D., 714 [1887]. 


/E55,,.; nz Y ; . . ’ Vu 
Railway Co., ? See Fairtitle v. Gilbert, 2P. R., 


Great Northern Railway Co., 1 Dr. 
& Sm., 154 (199, 160) [1350], where 
the reason is well stated. 

21, R. 21 Q. B. D., 301 T1885]. 
See "tri tish Mull Banki ng Co. v, 
Charniwoad Forest Railway Co., 


169 [1787]. 

* See Chapleo v. Brunswick Build- 
ing Society, L. R., 0 Q. B. D., 696 
| 1881]. 

Ot. Ld. 22 Che D 
[1882]. 


61 (70) 
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that, No estoppel 

: " , — . eainst an Act 
there can be no estoppel in. the face of an Act of Parlia- of Parliament, 
ment. The eases of JHU vi Manchester and Salford Water- 


works Co? and /Torton v. Westminster Tneprovement Com- 


Tha. rala may be stated in another form, namely, 


? 


missioners? were cases of estoppel hy deal, the defend- 
ants being held estopped by their own solemn acts from 
denying that certain sums were lent them by the plaintiff. 
It seems, however, to be clear that they might have opened 
the estoppel by shewing that the bonds were inconsistent 
with the statutes under which they professed to act. 

It the undertaking is within the general scope of the Agency. 
powers of the Corporation the question is generally one of” 
agency, and the rule of estoppel by conduct may apply. 

Lt the other contracting party had no notice of irregular 

acting on the part of the Corporation, the defence of irre- 

eularities and the omission of requirements 13 not open to 

the Corporation, The case is sometimes strengthened by 

some representation on the part of the Company to the 

effect that the contract conforms to the requirements of 

law? The doctrine of part-perforn&uce applies where a Part-perform- 
Corporation has allowed a party with “hom it is dealing to ^ ^ 
perform his share of an agreement, and by the acts of its 
servants has permitted the agreement to pass frome the 
exeeutory stave to that of a complete or executed contract. 
Where there has been part-performance on the one side or 
ratification on the other, and a Corporation, having taken the 
benefit of an agreement, seeks to repudiate it on the ground 

of irregularity, such attempted repudiation amounts to : 
fraud, which a Court of Equity will not suffer to prevail; 


m - E. tov aaan -pa ng m qum m — — — — — 


1 See Barrons case, L. R., 11 Ch. 
D., 441, per bacon, V. €. 3 Mairtitle 
v. Gilbert, supra: and as to public 
matters, see Maec llister v. Bishop 
of Rochester, Le R., 0 €. P. D., 194 
(203) [ 1880]. 

2 2 D. & Ad., off [ESSE]. 

9 7 Exch., 780 [2592]. 

^ See. per Baron Parke, 2 Db. 
& Ad., 553 [1991]. 


5 Bigelow on Mstoppel, oth ed., 
461—470. 

6 see Melbourne Banking Cor- 
poration v, Brougham, L. R., 4 
App. Cas., 150 (109) [1878]. See 
Mayor of &idderiiuster v. Iard- 
wick, Ta. R., 9 Bx., 13 (IS) [1573]; 
Ecclesiastical Coninissioners vV. 
Merral, la Re, 4 ox 102 (T809] ; 
Wood v. Late, 2 D. X P. (N. R), 
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The Indian cases afford little assistance, but the Indian 
Act (VI of 1882)! reproduces the English 


These may be 


Companies 
Acts,* and the same*estoppels ‘may arise. 
briefly noticed under the following heads :— 

(a) As to membership and retirement. 

i. A person may by estoppel become a member of a 
Company, although the conditions precedent to his being 
made a member have not been formally observed, where * 
has acted as a shareholder, and the Company by their acts 
have treated him as such. 

ii. Similarly, a person who has not formally retired 
from membership may by estoppel cease to be a member 
where the Company have ceased to recognise him as a 
member, and where by his conduct he has evinced an in- 
tention to retire. 

In the above instances the general rules as to di 
by conduct will apply against either the Company or the 
shareholder, the Company being precluded from lenying 
that he is a member, or that he has ceased to be 
and the shareholder I ing estopped from denying or assert- 
ing his memberzh? p, as the case may be? 

Some of the leading features of the subject are dixeussed 
by Westropp, J., in the Bombay cases presently to be 
noticed, where also the English decisions prior to L867 are 


T member, 


observed upon.* 

Members are defined to be the subseribers of the Memo- 
randum of Association, and every other person who has 
agreed with the Company to become a member and whose 
name is entered on the reeister.® 


“47 [1800]; Fishmongers! Company ed., 40-0057, 421, 757, where the 


v. Kobertson,o M. & Gr., 131 [1543]; 
Copper Miners of Engtand v. Fou, 
l6 Q. B., 220; 20 L. J. (Q. B.) 
174 [1501], as to part-performance 
and ratification. v 
t Repealing Act X of 1566. 
3.95 And 26 Vict., c, 89:30 and 31 
Vict, c. 1314-40 and 41 Vict., c. 26. 
* See Lindley on Gombanics oth 


subject is minutely examined. 

* lure East Indian Trading and 
Banking Co., 3 Bom. H. C. (O. €.), 
113; In re Mercantile Credit and 
Financial Association, Ex parte 
Dalvi, 3 Bom. H. €. (0. C.), 125 
[1866]. 

5 Indian Companies Act (VI of 
1882), s. 45. 
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The estoppel against individuals may be illustrated by Between indi- 
v viduals and 

numerous cases. The payment of c: alls;! the signature ci ener re 
a proxy by a purchaser of shares informally transferred? 
notice of the sale given to the Company by a purchaser?— 
have been held under certain circumstances sufficient. The 
non-execution of the Company’s deed of settlement has been 
held a defence even where calls were paid.* 

Neither can a Company as against members avail itself 
of informalities in the transfer of shares where the Com- 
pany itself has recognised such transter and others have 
acted on the faith of 16 ;5 even where shares have been 1m- 
properly issued they may be treated as existing where tle 
shareholder has acted upon them.* 

Where, however, there has been a mistake through ignor- pycoption, 
ance, and a Company has registered an improper transfer, 
but not so as to induce others to act upon it, no estoppel 
arises. It is, of course, otherwise where persons have bond 
pe purchased shares on the faith of a Company's register 

r certificat te,? 

1 Burnes v. Pennell, E lH. L. H4 a [IST Busl’s case, L. R., 6 H. 

Cas., 47 [1840]. L., 37, anl. L. Ra 6 Ch, Ap, 246 
? shefield aud Manchester Rail- {1570}; Grady s case, 1 DeG. J. & 
way Co. v. Woodcock, 7 M. & W,  Sm., 4551565]; Largate v. Short- 


044 [ISI] See also Chellenham  vidge 5 M. L. Cas., 297 g [S50] ; ' 
kailtway Co. v. Daniel, 2 Q. D., 251. Straffows Executors case, 1 DeG. 

[1541] ; birmingham, Bristol, de, M. & G., 570 [18552] ; Lane's case, 1 
Railway Co. v. Locke, 1 Q. B., 250 DeG. J. & S., 504 [1563]. 

[1541]; Loudon Grand Juneclion 6 Vhallis's case, L.R., 0 Ch. Ap., 


Railway v. Graham, 1 Q. B., 271 26611570]; Mares case, L. R., 4 Ch, 
[1841] ;. Cromford d: High Peak Ap., 503 [1869]; Campbell's case, 
PH Hiway Co, V. Lacey, 3 bet À d., SU la Ra 9q 5h. A Pe, ] [157 3]. Soe COLL 


[1529]. tra Bank of Hindustan v. Alison, 
8 Cheltenham «€ Great TR L. R., 6 C. P., 51, 22211810]. 

Union Railway v. Danie, 2 Q. b. ! Sece Simm v. Anglo-American 

251 [1841], Telegraph Co. GR. 0 Q. B.D., ESS 


* Trish Peat Co. v. Phillips, 1 /— [1879]; Hare v. L. & N. W. R. Co., 
D. & 5m, 598 [1561]. See Water- — Johns, 722 [1860]; Shropshire TAIN 
ford, Wexford, œe., Railway Co. v. Ry, Co. v. The Queen, L. R., 7 K. 
Pidcock, 8 Ex., 279 [1853]; Carmare & I, Ap, 496[(1875] ;. Ward v. S. 
then Railway Co. v. Wright, 1Fos. &— E. Ry. Co., 2 B. & E., 812 [1860] ; 
Fin., 282 — Scealso Coleman's Bahia & San Francisco Ry. Co., 
case, | DeG. J. & Sin, 495 11863]. L.1.,5 Q. B., 584 [ p»5]: ärt v. 

5 Taylor v, Hu ghes, 2 Jo, & Lat, Frontino, L, R., 5 Ex., HI [1870]. 
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As between a creditor of the Company and a person who 
is sought to be treated as a member, the rule of conduct 
operates to create an. estoppel where a person not a share- 
holder has been treated by the Company as if he were one, 
but does not operate so as to prevent a creditor from pro- 
ceeding against a shareholder, who, though not formally re- 
tired, has been treated as having done so by the Company’s 
servants! 

The Indian ease-law on the subject remains to be noticed. 

In ve Fast Indian Trading and Banking Co? Jamnadas 
Savaklals ease? and the following case, decided before the 


„Indian Companies Act, are nevertheless valuable, as the 


English cases are examined and followed. In the first 
case, one Jamnadas, the allottee of 25 shares in a Com- 
pany registered under Act ALA of 1857, signed the Memo- 
randum and Articles of Association, and paid the first call 
on the 28th September 1863, on which day he sold the 
25 shares to Bhagvandas, the Chairman of the Company. 

Bhagvandas had saul tan arrangement with Pranjivandas, 
another Director, and.two other persons who were mem- 
hers of the firm of /hiku Babaji and Co., the Managing 
Agents of the Company, to buy 2,800 of the Company's 
shares, expecting that the market would rise. Upon these 
shares being divided, the 25 shares bought from Jamnadas 


came into the hands of Bhagvandas. The two other Direc- 


lors were ignorant of the joint purchase. Bhagvandas 
obtained a certificate for the 25 shares, certifying that 
Jamnadas was a shareholder, and paid the second call, but 
the shares were never transferred to his name on the regis- 
ter. The Articles of Association required the consent in 
writing of the Directors before a transfer could be made. 
Jamnadas having ques to have his name removed from 


— — —- — ·— — s — — —À a com ⸗ — --—- € — — — — — — — — «4 — — — — 


— —— s — — qas re 


! Lindley on thun. othed., v. ism 16 Deav., St; Macqal- 
E Moss v. Steam Gondola Co., V. — v. Shortridge, à H. L. Cas., 297 
, B., 1S0 [1500]; Bailey v. Univer- [1550]; Taylor v. Hughes, 2 Jo, & 
" 1 » esident Life Assoen., UC. B. La., 24 [ISH]. 
(N. inv, PENISI]; Dosanquet v. 23 Bom. H. €. (0. C.) 113 
Shortridge, 4 M x., 000; Shortridge — [1500]. 
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the list of contributories and the names of Bhagvandas’s 
trustees substituted, Westropp, J., held tipon a review of 
the authorities that the unauthorised, acts of Bhagvandas 
could not bind the Board, and that Jamnadas was Hable as 
a contributory. “Adopting the language of Lord Romilly 
in Whites case," observed Westropp, J., * I may say— 
‘Here the transfer takes place in September 1863, and the 
winding up order is not made till 1866, and there 18 no 
— There is nothing to stop the registration of the 
transfer; why does not the vendor compel the purchaser 
to register the shares? e could have done so ; but he 
has taken no steps for that purpose ; and assuming, a point 
upon which I express no opinion, *that the purchaser is 
bound to make good to him the price of the shares, and to 
indemnify him from all consequences, that is relief to be 
sought in a suit between those two persons. But in the 
ase before me, I have to regard the rights and condition 
of the shareholders themselves. How are the shareholders 
of the Company affected? They say, you were bound to 
let us know what was the state of {hae Company at the 

earliest period, and as you have not t aought fit to do so, 
but have held your peace for a period o1* three years. and 
done nothing whatever, you cannot complain now ; and 
we insist upon having you on the list of shareholders, you 
not having taken any step to enforee your right to get 
the transfer made.’ " | 

In ve Mereantile Credit and Financial Association, Ia 
parte M. I. Dalec was a case under the early Companies 
Acts? relating to the neglect. hy a Company to register the 
transfer of its shares. The Company purchased certain of 
its own shares in scrip, but no transfers were executed by 
the vendors, and the shares continued to stand in the ven- 
dors’ names. The Company having, by their conduct before 
and after the purchase, estopped themselves from taking ad- 
vantage of their own neglect to register themselves as the 


L. R., 3 Eq., 86, [1866]. 23 Bom. H. C. (0, €.) ger ise 
e XIX of 1857, VIL of 1560, 
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holders, it was held that the name of the Company should 
be substituted for the names of the vendors. Westropp, 
J., having examined the authorities, none of which in his 
opinion went so far as in the case before him it was neces- 
sary to go, held not without some hesitation, that the Com- 
pany could not take advantage of their own neglect, or that 
of their officers, in not registering the shares in the name 
of the Company, so as to make the original allottees liable. 

Anandji Visram v. Nariad Spinning ant Wearing Co.,' 
though not expressly so decided, appears to go upon the 
ground of estoppel. The defendant took shares upon the 
faith of a document purporting to be the memorandum of 
association. The document actually registered, however, 
contained a material variance, a provision empowering the 
Company to subdivide its shares by special resolution, 
Westropp, C. J., and Sargent, J., held that, even if the 
provision was illegal, its effect was to alter the position of 
the defendant, and the Company were not entitled to treat 
lim as a member. 

(b) As to the register. 

i. A Company f. not necessarily estopped as against a 
registered transteree of shares trom denying that he is a 
shareholder.’ 

ii. A person whose name has been registered may or 
may not be estopped from denying that he is a shareholder. 

The register is only prond facie evidence as to who the 
members are,’ and either the Company, or persons whose 
names appear on the register, may show * I is inaccurate 
or imperfect. If there is a valid contract to take shares, 
the person so contraeting may be placed upon the register ; : 


t u meee ⸗ — — — 








— — — — ` — — anth —r —— M ur PP m m att RR. di? — — —— —— — — ce Pon 


i. L. R., 1 Bom. ., 320 [1876]. eia Memorandum of ASSOCIA- 
See G nod Spinning, de., Co. v. — tion. 
Girdharlall Dalpatram, 1. L. R., 3 Shropshire Union Co. v. Ander- 
b Bom., 425 [1850] ;. In ve Bombay — son, 3 Ex., 401 [1849] ; Waterford, 
Electrical Co., I. L. R., 13 Bom.,1 Wexford, de., Ry. Co. v. Pidcock, 
[1558] ; add lee ee ee 5 Ex., 279 [1853]. 
ing Co. v. Munchershaw* Barjorji 8$ Indian Companies Act (VI of 
Vande vw. L. R., 13 Bom., 415 1882), s. 60. Sce Lindley on Comi- 
[1889], as to signature of dupli- panies, 5th ed., 60, 106—108. 
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but if there is no binding contract, it is open to him to 
shew that his name was placed on the' register without 
authority, unless by laches he has forfgited his right to re- 
pudiate the shares.! 

In the same way a Company having by mistake regis- 
tered an invalid transfer is not estopped by its register 
from repudiating the transfer as against the transferee.’ 

But it may be otherwise where persons have acted on Estoppel by 
the faith of the register, and it becomes necessary to ex- TREES or 
amine next, in connection with this subject, the case of 
certificates of shares. 

(c) As to the issuing of certificates of shares. 

Companies issuing certificates, under thetr common seal, 
of stock or shares held by any member of a Company, 
such certificates being primâ facie evidence of the title of 
the member to the shares therein specified,* are estopped 
against persons advancing money, or buying upon the 
faith of such certificates from denying their accuracy where 
such persons have sustained loss thereby,’ although the 
certificate may have been procured bs forgery or fraud.’ 

The ground upon which the decisions proceed is that Ground of the 
where there is a statutory duty to keep a correct. register — 
of shares, and the Company, by issuing certificates par- "A 
porting to specify the holders of shares and their interests 
as shewn by the register, arm the holders of shares under 
a forged transfer with the means 9f holding themselves 


! Pakes v. Turquand, L. R, 9. The Queen, L. R., 7 P. & I, Ap., 496 
H. L., 325 [1507]. [1875]; Shaw v. Port Phillip Mining 

3 Soe Simm v. Anglo-American — Co., L R., 13 Q. B. D., 103 [1554], 
Telegraph Co., L. R., 5 Q. B. D., where the Company's seal wan 
188 11879]. fraudulently affixed by the Secre- 

8 Indian Companies Act (VI of tary to a certificate 1n favour of 
1882), s. 54, Table '* A." Art. (2). himself, and the signature of one of 
the Directors was forged. Mee as to 
the estoppel upon a Corporation by 
188 [1879]. reason of the negligence or fraud 

5 Bahia v. San Francisco Ry. — of its servants. Mayor, d'e., of the 
Co. L. R. 3 Q. B., 584 [1868]; Staple of England v. Governor of 
| Bank of England, Le R- ORAS LT 
D.,160; and other cases Kred below. 


4 Seo Simm V. Anglo-American 
Telegraph. Con L. R., 5 Q. B. D., 


Harty. Frontino, W. R.,5 Ex, 111 
[1870]; Suopshirc Union By. Co. v. 
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out to purchasers or vendors as the true holders, the Com- 
pany is estopped from contesting the accuracy of the regis- 
ter or certificate. The representation by issue of certificates 
strengthens the estoppel’. | 

The cases require to be examined briefly. 

In the case of Zn re Bahia and San Francisco Railway 
Co. certain brokers having in deposit five share certificates 
belonging to a registered holder T, fraudulently transfer- 
red the shares to S and G, and deposited a forged transfer, 
together with the certificates, with the Secretary of the Com- 
pany, who in the usual course of business after writing 
to T and receiving no answer, registered the transfer and 
substituted the names of S and G for that of T, furnish- 
ing to S and G certificates to the effect that they were the 
registered holders of five shares. The shares in question 
were transferred through brokers on the Stock Exchange 
to A and B for value, and their names were registered as 
the holders, share certificates being handed to them. T's 
name having been ordered to be restored to the register 
by rule of Court, a,specia] case was stated to determine 
whether the Company was liable to pay damages to A and 
D. Under the Statute 25 & 26 Vict., c. 89, the Company 
were required to keep a register of its members with full 
particulars, and it was provided by the statute that a certi- 


Jicate under the common seal of the Company specifying 


stock or shares held by a member should be prim jucie 
evidence of the member’s title, and the register was de- 
clared to be prema facie evidence of the particulars therein 
inserted. The Court of Queen's Bench? gave judgment in 
favour of the claimants upon the principle of Pickard v. 
Sears* and freeman v. Cooke? holding that the y were 
entitled to be placed in the same position as if the shares 


they purchased had been good shares, the measure of 


* See Lindley on Companies, Mellor, and Lush, JJ. 


5th ed., 64, 484. * 6 A. & E., 469 [1837]. 
EA aa 3 Q. B., 594 [13868]. $9 Ex., 654 18 L. J. (Ex.), 114 


8 Cockbb zn, C. J. Blackburn, [1848]. 
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damages being the market-price of the shares or a reason- 
able compensation to be fixed by a jury.! 

. But in order to generate an estoppel, it must be clear 
that the person alleged to have suffered loss has acted on 
the faith of the validity of the certificate ov of the regis- 
tration. 

In Simm v. Anglo-American Telegraph Co,’ one Phillips, 
clerk to Coates, who was the owner of stock in the defend- 
ant company, forged a transfer of the stock, and Burge 
became the ultimate buyer. Burge sent this transfer to 
the Company, who registered it after making enquiries of 
Coates, which were intercepted by Phillips. Subsequent- 
ly Simm accepted the stock as trustee for Burge subject 
to any lien the National Bank might have thereon. The 
Company registered Simm as transferee of the stock and 
issued a certificate to him. The Bank made advances to 
Burge, upon the security of the stock, whick were repaid 
before action brought. The forgery by Phillips having 
been discovered, Coates claimed to be the proprietor of the 
stock, and the Company refused to re@ognise Simm. Simm 
and Burge then brought an action against the Company for 
wrongfully representing that Simm was the registered 
holder of the stoek, and as such had title to transfer «ind 


2 “<The power of giving certifi- 
ates,” said Cockburn, C.J., “is 
for the benefit of the Company in 
general; and it is à declaration 
by the Company to all the world 
that the person in whose name the 
certificate 1s made out, and to 
whom it is given, is a shareholder 
in the Company, and it is given by 
theCompany with theintention that 
it shall be so used by the person to 
whom itis given, and acted upon 
in the sale and transfer of shares." 
“The first thing the Company 
would have to do,” said Blackburn 
J., ‘‘ when the transfer was tender- 
ed to them, would be to enquire 
into its validity. . . If they have 
been deceived, and the statement 


is not. perfectly true, they may not 
be guilty of negligence, but the 
Jompayny and no one else have 
power tosienquire into the matter ; 
and it was the intention of the 
Legislature that these certificates 
should be documents on which 
buyers might safely act.” L. R., 3 
Q. B., 595, 596. As to the estoppel 
by issuing certificates, see further 
Tomkinson v. Balkis Consolidated 
Co., L. R., 2 Q. b. 791, 614, dis- 
tinguishing Bishop v. Balkis Con- 
suolidated Co., L. R., 25 Q. B. D., 
512, [1890]; explaining Derry v. 
Peck, L. R., 14 Ap. Cas, 337, 
and referring to the r^^vipus 
'üses. f 


? L. R., 5 Q. B. D., 188 [1879]. 


Rule other- 
wiso if purcha- 
ser or Jender 
has acted upon 
a forged trans- 
fer and not 
upon the faith 
of the certiti- 
cate itself, 


Simm 7, Anglo- 
American 
Telegraph Co. 
[1579]. 


regularly 
in issuing 
debentures, 
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sell the same, and for the recovery of the purchase-money 
of the stock or the dividends thereon. They contended 
that Simm as trustee for the Bank had acquired a title by 
estoppel against the Company, the Bank having advanced 
money to Burge on the faith of the transfer to Simm ; 
and that the Company, having registered Simm’s name 
and issued a certificate to him, could not refuse to recognise 
his title. Lindley, J., held that, there being no negligence 
on either side, and a statutory duty being imposed upon 
the Company to keop their register correct, and look after 
the transfers between innocent parties, the loss must fall 
upon them. The Court of Appeal! reversed this decision 
on the ground that, although Simm might have acquired a 
title by estoppel had the Bunk incurred loss on the faith of 
the certificate issued 0o him, that title ceased when the loan 
was paid off, and no estoppel existed in favour of Burge, he 
having acted upon the furth of the forged transfer and not 
He had in fact 
induced the Company to recognise his nominee as the 
holder, and therefore*no action would lie. 

(d) As to debentures irregularly Issued, 

Webb v. Herne Bay Commissioners? is an illustration of 


upon any representation by the Company. 


theprinciple. There the plaintiffs sued upon certain deben- 
tures issued by Commissioners appointed under a local 
Act. The debentures were issued, in payment of bricks 
supplied for the constraction of buildings necessary for the 
purposes of the Act by one Halket, who being a Commis- 
sioner himself, was prohibited under the Act from entering 
into the contract, Halket parted with the debentures to 
the testator of the plaintiffs, who were therefore in the 
position of assignees of the original holder, and were ignor- 
ant of any illegality in the transaction. Upon a ease 
stated, the Court? of Queen's Bench held that the Commis- 


! Bramwell, Brett and Cotton, 
L. J. J., referring to In re Bahia 
and Say Francisco Ry. Co., Le R., 
o Q. B., SN Tart v. Frontino, de, 
(old Mining Co., L. R., 5 Ex., 111; 






and  distiguishiny Knights v. 
Wiffen, L. R., 5 Q. B., 660. 

? L. R., 5 Q. B., 642 [1870]. 

? Cockburn, €. J., Blackburn, 
Mellor and Lush, JJ. 
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sioners knew from their Act that the mortgages so execu- 
ted might be transferred to other persons on the faith of 
the matters stated in them, and the plhintiffs were therefore 
entitled to have the funds of the Commissioners applied in 
payment of the interest due on the debentures, as required 
by the Act of incorporation. 

The learned Judges in that case rest their judgments 
upon the general doctrine of estoppel as laid down in Jn 

> Bahia and San Francisco Ry. Cod and the earlier 
eases. The Commissioners, having stated on the face of the 
debentures that Halket had lent money for the purposes of, 
and upon the credit of, the Commissioners, were estopped ' 
from denying the truth of that statement as against his 
bond fide transferees. 

In the case of /n re Romford Canal Co? the estoppels 
arising against Companies in respect of debentures irre- 
gularly issued are thus summarised :—“ Where a Company 
have power to Issue securities, an irregularity in the issue 
cannot be set up against even the original holder, if he has 
a right to presume omnia rite acta: Fountaine v. Caermear= 
then Ratlway Co’ {f such security be legally transterable, 
«sich an irregularity, and, é fortior, any equity against the 
original holder, cannot be asserted by the Company agafnst 
a hont fide transferee for value without notice: Webb v. 
Commissioners of Lerne Bay.* Nor can such an equity be 
set up against an equitable transferee, whether the seeu- 
rity was transferable at law or not, if by the original con- 
duct of the Company in issuing the security, or by their 
subsequent dealing with the transferee, he has a superior 
equity: Ja re Agra and Masterman's Bank ; [n ve Blakely 
Ordinance Co. ;9 Dickson v. Swansea Vale, xc., Co.” There 
remains the present case, in which I must treat the parties 
as equitable transferees only of securities, which the Com- 


1 [, R., 3 Q. B., 584 [156S]. ^ L. R.,,5 Q. B., 642 [1870]. 
? L. R., 24 Ch. D., $5 (92, 93) 5 L. K., 2 Ch. re 391 [1867]. 
[1883], per Kay, J. 6 L. R., 3 Ch. Ap., byt [1567]. 


3 L. R., 5 Eq., 316 [1868]. 17 L, B., 4 Q. B., 44 [1808]. 
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In re Romford pany, having power to issue such, represent on the face of 


Canal Co, 
[1883]. 


Liquidator 
may be estop- 
ved. 


Issue of paid- 
up shares, 


them to be legally transferable, and where the Company 
would be able to pléad at law against the original holder 
or the first transferee, that the debentures were invalid 
because issued’ by an insufficient meeting of shareholders. 
I think the decision of Z//ggs v. Northern Assam Tea Co)! 
warrants me in saying that if the original conduct of the 
Conmuny in issuing the debentures was such that the 
public were justified m treating it as a representation that 
they were legally transferable, there would be an equity, on 
the part of any person who had agreed for value to take a 
transfer of these debentures, to restrain the Company from 
pleading their invalidity, although that might be a defence 
at Jaw to an action by the transferor.” The above sum- 
mary presupposes—(1) that the Company had power to 
issue. debentures which would be transferable at law, and 
2) that the equitable transferee had no reason to suspect 
any irregularity in the issue. | 

In the case of Jn ve South Essex Estuary Co, Fi parte 
Chorley bonds weré given by a Company to their con- 
tractor who assigyied theni to the plaintiff, and he recover- 
ed principal and interest due upon the bonds in two suits 
against the Company. The Company being wound up, it 
was held that, whether the bonds were invalid or not in 
the hands of the contractor, the official liquidator was pre- 
cluded by the conduet of the Company from questioning 
their value in the hands of a bond-fide purchaser. | 

(e) Estoppel by issue of paid-up shares. 

As against bonĝ-fide purchasers for value without notice 
a Company will be estopped from shewing that shares 
issued by it as paid up were not so paid up. 

In. Burkinshaw v, Nicholls a Company issued shares 
as “fully paid up,” and also certificates and returns de- 
scribing them as sych. Upon a contract to purchase a mill 


1 L.R., 4 Ex., 387 | 1860]. In ve British Farmers Pure Linsepe 
5 L. R. M Eq., 157 [1870]. Cake Co., (8. C.) L.R., 3 Ap. Cas., 
*L.R,7Ch. D., 533, sub. nom. 1004 [1878]. A 
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and machinery the Company made part-payment to the 
vendor in “ fully paid-up” shares. These shares ultimately 
passed into the hands of Nicholls, whose name was entered 
on the register of the Company as the holder of these 
shares which were not in fact paid up. 'The Company 
being wound up, Nicholls was placed upon the list of con- 
tributories. The House of Lords held, afhrming the order 
of the Lords Justices, that the official liquidator was not 
entitled to call upon Nicholls for the payment of the 
amount of capital represented by the shares. Lord Cairns 
observed : “ [t would paralyse the whole of the dealings 
with shares in publie Companies if, a share being dealt 
with in the ordinary course of business, dealt. with in the 


market with the representation upon it by the Company 
that the whole amount of the share was paid, the person 
who so took it was to be obliged to disregard the assertion 
of the Company, and before he could obtain a’ title, must go 
and satisfy himself that the assertion was true, and that 
the money had been actually paid. ^! 
(/) Negligence on the part of mémbers of a Company. 
On the other handshareholders guilty of negligence iN proximate 
permitting others to deal with share certificates or transfers "egtizence. 
may be estopped as against a Company from denying the 
title of such third persons, where their own negligence has 
been the proximate cause of a fraud. The mere fact of care- 
lessness, however gross, will not raise an estoppel unless the 
carelessness 1s in the transaction itself, and the transferee 
has thereby been misled. The common ease is where the 
owner of shares has signed transfers in blank and. entrust- 
ed them to a broker together with the documents of title.” 
The principles applicable to these cases are identical 
with those which govern the case of estoppel against a 
Company by reason of the negligence of its servants, which 
case will be examined shortly. 


! Ib., 1017. 020 [1859] ; Swan v. North British 
2 See Tayler v. Great Indian Australasian Co., 2 H. & C., 175 
Peninsular Ry, Co., 4 DeG. & J., | [1863]. 


Noulizonce of 
shareholder 
executing 
transfers in 
blank. 
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In Swan v. The North British Australasian Co.* the 
plaintiff, intending to sell and transfer certain shares in 
another Company, wis induced by his broker to execute a 
blank transfer in order that those shares might be transfer- 
red to the vendee. The broker fraudulently filled in. the 
numbers and description of shares which the plaintiff held 
in the defendant Company, which shares could only be trans- 
ferred by deed, and which the plaintiff did not intend to sell, 
and by theft of the certificates of these shares induced the 
'ompany to register the deed as a genuine transfer, and 
delivered the transfers with the certificates to bond fide 


purchasers for value. The defendants, on the transfers and 


certificates being delivered to them, removed the plaintiff's 
name from their register and substituted the names of the 
purchasers. The plaintiff sued to have his name replaced 
upon the register, A verdict was entered for the plaintiff 
subject to the opinion of the Court upon a special case stated.” 
The Court of Exchequer differed in opinion, Pollock, C. B., 
and Wilde, B., holding that the plaintiff was estopped by 
conduct. of culpable negligence, and that the forgery was 
the proximate cause of the plaintiffs own careless conduct ; 
while Martin, B., and Channell, B., were of opinion that such 
negligence was separated from the execution of the alleged 
transfer by the felonious acts of the broker which were in 
fraud of the plaintiff, and that the act of the plaintiff was 
too remote to afford a:cause of action. The Court being 


!7H.& N., 608; 2 H. & C., 175 
[1863]. 

3 Upon reference to the judg- 
ment of Channel, B. [7 H. & N., 
652]. it appears that the Court of 
Common Pleas granted a rale call- 
ing upon the defendant Company to 
shew cause why the plaintiffs name 
should not be placed upon the re- 
gister, and the rule wes amended 
so as to include the then registered 
holders of the shares which for- 
merly stood in the plaintiff's name. 
The case was then argued twice 


when the Court of Common Pleas 
were equally divided. A similar 
rule wasthen obtained in the Court 
of Exchequer, which was enlarged 
so as to admit of an appeal to a 
Court of error, and an action was 
accordingly brought, and a special 
case stating the facts settled be- 
tween the partics. The question 
argued in the Court of Exchequer 
was in substance the same as that 
before the Common Pleas. The 
case in the Common Pleas is re- 
ported in 7 C. D. (N. 8.), 400. 
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equally divided in opinion, the case wag argued in the Ex- 
chequer Chamber before seven Judges. The Court (Cock- 
burn, C. J., Crompton, Willes, Byles, Blackburn, and 
Mellor, J.J., Keating, J., dissenting) were of opinion that 
the transfers were void and that, assuming the plaintiff's 
negligence, that negligence was not the proximate eause of 
the transfer by the defendants. The plaintiff was, there- 
fore, not estopped. The rule as to Negotiable Instruments, 
as already pointed out, stands upon different grounds.’ 
(4) Effect of the Company's seal. 
The first question for consideration 1s to what extent, Fatoppel hy 
Sorporations may be estopped from denying the aets of ^ ^ 7 
their agents or servants having the charge of their corpo- Acts. of agent 


olf servant. 


rate seal. In early times great precautions were taken for 


the custody of seals The rule now appears to be that a Rule stated, 
Corporation may become liable for neglect, by reason ot 
carelessly entrusting Its corporate seal to an agent, only 
where that neglect has been the proximate cause of. loss to 
some other person. . 

The Governor and Company of the Bank of Ireland. v. 
Trustees of Prans Charities? is a leading case on the sub- 
ject. One Grace, the Seeretary of certain trustees, being in 
possession of their common seal, unauthorisedly affixed the 
seal to five several powers-of-attorney, and’ obtamed the 
On the 
fraud being discovered, the trustees endeavoured to obtain 


transfer of certain stock belonging to the trustees. 


the stoek, when the Bank refused to transfer the same. 


subject-matter of the transfer and 
the names of both the attesting 


! This point is very clearly put 
in the judgment of Byles, B., 


‘Between the plaintiff entrusting 
Oliver (the broker) with the blank 
transfers, and the actual transfer 
by the defendants a series of causes 
intervened. First, the fraudulent. 
secretion of the duplicate key by 
Oliver; next, the trespass and 
larceny by Oliver in opening the 
box and stealing the securities ; 
and, lastly, the treble forgery com- 
mitted by Oliver in inserting the 


witnesses " [2 H. & C., 150]. 
? Supra, Chapter VIII. 


3 The early history of the subject 
inset out in the judgment of Wills, 
J., in. Mayor, de., of Merchants af 
the Stanle“of England v. Governor 
and Gompany of the Bank of Eng- 
land, L. R., 21 Q. D. D., 165—168 
[1587]. ' 


* 9 H. L. C., 389 (410, 413) [1855]. 


Bank of Ire- 


land a, Evans’ 


Charities 
[1855]. 
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The case came before the House of Lords upon a writ ot 
error when the authorities were fully argued. Their Lord- 
ships held that the supposed negligent custody of their seal 
by the trustees in leaving it in the hands of Grace, who was 
thereby enabled to commit a fraud, was not negligence in, 
or immediately connected with, the transfer itself, such as 
would deprive the plaintiffs of their right to insist that the 
transfer was invalid ; the case being thus distinguished from 
Young v. Grote.! “The present case,” said Baron Parke, 
“ is entirely different. If there was negligence in the custody 
of the seal, it was very remotely connected with the act of 


transfer. The transfer was not the necessary or ordinary 


or likely result of the negligence. It never would have 
been, but for the occurrence of a very extraordinary event, 
that persons should be found either so dishonest or so care- 
less as to testify on the face of the instrument that they 
had seen the seal duly affixed... . . If such negligence 
could disentitle the plaintiffs, how far is 1t to go ? If a man 
should lose his cheque book or neglect to lock the desk in 
which it is kept, and 4 servant or stranger should take 1t 
up, it is impossible to contend that a banker paying his 
forged cheque would be entitled to charge his customer 
with that payment. Would it be contended that, if he kept 
his goods so negligently that a servant took them and sold 
them, he must be considered as having concurred in the 
sale, and so be disentitved to sue for their conversion on a 
demand and refusal?” And Cranworth, C., observed: “I 
think it has been fairly put that there must be either some- 
thing that amounts to an estoppel, or something that 
amounts to ratification, in order to make negligence a good 
answer." 

In the case of The Mayor, Constables, and Company of 
Merchants of the Staple of England v. The Governor and 
Company of the Bank of England? one Drew, clerk to the 
plaintiffs, who were an ancient Corporation, who had no 


4 Bing’, 253 [1827]. See this case discussed, supra, pp. 205—208. 
' L. R., 21 Q. B. D., 160[1887]. 


4 
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office or place of business, and no books except a minute Mayor, &c., of 
book kept by Drew, sealed with the seab of the Company pon 
two powers-of-attorney under which certain stock, the pro- land [1837]. 
perty of the plaintiffs, was sold. The plaintiffs claimed a 
deelaration. that the stock had been transferred by the 
defendants without the plaintiffs authority. The jury found 

that the plaintiffs had been guilty of negligence. Upon 

motion to enter judgment, the Queen's Bench Division! 

held, upon the authority of the Bank of Ireland v. Trustees 

of Evans Charities? that the plaintiffs’ negligence did not - 

disentitle them to sueceed. This decision was upheld by 
the Court of Appeal? distinguishing between negligence 
generally and negligence 1n or immediately connected avith 
the transfer itself, the latter species of negligence only 
being sufficient to deprive the plaintiffs of their right to 
recover. Upon this view of the principles enunciated in 
The Dank of Ireland v. Trustees of Evans’ Charities,* and 
Swan v. North British Australasian Co., their Lordships 
held the ease to be covered by authority. 

The next question for consideration is the effect. of agree- Effect of 
ments not under seal. At Common Law, Corporations eas 
could only bind themselves by contract’ under their cor- 
porate seal. The exception to be first noticed relates to 
agreements, not under seal, which have been performed in 
part, where the circumstances are such that the Court 
would decree specifie performance as between individuals. 
This application of the doctrines of part-performance and 
ratification has been noticed above. The second exception 
relates to small matters necessary for the ordinary business 
for which the Company has been formed. 

In the following cases the principle is that of estoppel Part-perform. 
by conduct. In Crook v. C — of Seaford ® jul _ 


—————— EEA E EE E — — — — — — ——— 





— ah adr arma — 


Day and Wills. JJ. pp. 161— t5 H. L. C., 389. 


170. $ 2 H. & C., 175. See also Young 
? 5 H. L.C., 389. v. Grote, 4 Bing., 253; Arnold v. 


? Esher, M. R., Bowen, and Cheque Bank, L. R., 1 C. P. D., 
Fry, L. J.J. L. R,21 Q. B. D., 578. 
170—177. 6 L. R., 6 Ch, Ap. P001 [1871]. 


Corporation 
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pleadmy 
informality, 
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plaintiff filed a bill for specifice performance of an agree- 
ment by the defendants, a Municipal Corporation, in 1860 to 
let to him certain land described as “ the frontage of West 
Gun Field, with the flat part of the beach opposite (to be 
stumped out at the expense of Mr. Crook)." The plaintiff 
claimed the land meluded between lines drawn in pro- 
longation of the sides of his field down to the sea-coast, 
and stumped out the land in accordance with his view, 
building a sea wall and a terrace along the land claimed by 
him. The defendants gave Crook notice to quit in 1864, 
and commenced an action of ejectment in 1869. It was 


contended in the Chancery proceedings that the Corpora- 


ton: could not be bound by an agreement not under seal. 


Goodrich +, 
Venkanna 
| US7s], 


Stuart, V. C, made a decree for specifie performance.! 
Upon appeal Lord Chancellor Hatherley said: “The plain- 
tiff was allowed to go on, and spend a large sum of money 
upon the wall and terrace and to remain in possession of 
what he had improperly taken, whilst the Corporation re- 
ceived the rent of 10s.; though no doubt there was some 
dissatisfaction expressed as to the proceedings of the plain- 
tiff. The wall built by him, moreover, did no harm unless 
it interfered withaiis neighbours ; and, as far as the Corpo- 
ration were concer ned, the pret et leneth of wall he built 
the better it was forthe town... A Court of Ee juity could 
not allow the ejectment to proceed after the plaintiff had 
spent so much money on the wall, although he did raise a 
contention as to sich he seas in the wrong. Upon tliis 
bill being filed the Corporation raised several objections, 
one of which was that the agreement was not under seal, 
But a Corporation, although it may not have eyes to see 
what is going on, has agents who ean see; and if a Corpo- 
ration allow a wall to be built and money to be expended 
on the faith of a resolution regularly entered in their books, 
they must be answerable.” 

Pow V. The ( Corporation of Seaford” has been follow 'ed 
by the Madras High Court in the case of Goodrich v. Ven- 


on we re — a a — — + — oos ce TM M n e — ES AS Come mm —— EE ru 


i sin RL 10 0 Eq., 6 678. ? bt kt. 6 Ch. Ap. , 00]. 
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kannat where the objection as to the absence of the seal 


E stoppel 
used in 


was taken with a view of escaping the contract which the favour of 


'orporation were seeking to enforce. There an agreement, 
not under seal, was entered into between the Municipal 
Commissioners of the town of Vizianagram and the defend- 
ant, who farmed the tolls leviable upon c carriages entering 
the town during the space of one year, and agreed to pay 
the sum of Rs. 8,110 by monthly instalments. The defend- 
ant, upon suit being brought at the end of the year to 
recover a balance of Rs. 1,497-8-0, pleaded that carts were 
prevented from entering the town by order of the Magis- 
trate on account of cholera, and raised amongst others the 


Corporation, 


® l : e 
defence that the ; agreement was not duly sealed and attested 


as required by Madras Act ILE of 1871. The Court? held, 
upon the authority of the cases cited by Byles, J., in South 
of Ireland Colliery Company v. Waddle that it was un- 
necessary to consider whether the absence of the seal and 


attestation would afford a defence, inasmuch as the plaintiff 


had fully performed all things to be performed on his part 
aud both parties had acted under the agreement, the defend- 
ant having had the full benefit of the contract by receiv- 
ing the tolls. [t would be contrary, therefore, to * equity 
and good conscience” to allow such a defence. Tf the 
Corporation were bound, as it was clear they would be, 
having given possession of the tolls and received. payments 
under the contract, then it was clear that the defendant 
who had signed must also be bound. The case of Crook 
v. Lhe Corporation of Seaford® is cited as showing that. the 
rule applied against a Corporation and in relief of those who 
have expended money upon the faith of an informal agree- 
ment, also operates for the benefit of a Corporation which 
has fully performed all things to be performed on its 








parts 
E L. R., — Mad., “105 [1878]. ed in — — Mail $ Steam 
2 Kernan & For Tm JJ. Navigation Co, v. Marzetti, 11 Ex., 
8 L. R., 30. P., 473 [1868]. See 228 (255) ; H L. J (Ex.), 278 [1835], 
Fishmonugers Company v. Robert- — by Martin, b. 


son, 9 M. & G., 131 [1843] ; approv- 4 L. R., 6 Ch. Ap y dol. 
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Wilson v. West Hartlepool Railway Co.,' illustrates the 
meaning of ratification. That was a suit for the specific 
performance of an agreement entered into by an agent of 
a Railway Company to sell to the plaintiff a certain piece of 
land. Upon the contract being entered into, machinery 
belonging to the plaintiff was brought by the Company’s 
waggons and deposited on the land which was measured by 
an officer of the Company, and plaintiff was let into posses- 
sion. The Company laid down lines of rails between the 
land and their main line of railway, and also made borings 
in the land. These acts were all done in conformity with 
the contract, the intention of the contracting parties being 


that the plaintiff, who proposed to erect ironworks on the 


Matters neces- 
sary for ordi- 
nary business, 


land, should use the defendants’ railway in preference to 
others. The Company refused to complete the sale on the 
ground that their agent had contracted without authority. 
The Master of the Rolls? having held that the Company had 
ratified their agent’s contract hy acts in the nature of part- 
performance, and having ordered specific performance of 
the contract, the Lords Justices differed in opinion, and the 
appeal was therefore dismissed. Knight Bruce, L.J., con- 
sidered that the agreement contained provisions excluding 
specific performance. Turner, L. J., examined the doe- 
trines of ratification and part-performanee as illustrated 
by the circumstances of the case, holding that the acts of 
the defendants amounted to a representation by them to 
the plaintiff that the contract was valid and subsisting, 
and amounted in effect to a part-performance of it. 


Corporation has been formed, it has power to bind. itself 
without a contract under seal in small matters necessary 
for the ordinary business of the Corporation. Where the 
nature of the Corporation is such that, periodically or at 
frequent. intervals, small transactions must occur, it would 


19 D. J. & 8,475; 343 La J. (Ch ), 241 [1865] 
? Sir John Romilly, 
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be perhaps impossible that each of such small contracts 
should be under seal.! 


1t should be observed generally tha& the mere fact that Authority of 
: uM : , Agent of 
the person making representations is a servant or agent of Company. 


a Corporation will not, in the absence of express authority 
or of any course of business from which authority can be 
inferred, raise an estoppel where such representations 
were not within the scope of his authority.’ 


! See Hunt v. Wimbledon Local tract exceeding £50 in value not 
Board L. R., 4 C. P. D., 56[1875], | under seal. 
where the meaning of the expres- 2 Barnett Hoares d: Co. v. The 
sion ‘taking the benefit of the South London Tramways Co., 
contract’ is also discussed. The L. R., 18 (Q, DB. D., 815 [1837] ; 
decision in that case was on the Newlands v. The National Em- 
ground that it was ultra vires of  ployers Accident Association, o 
the Corporation to make a con- L. J. (Q. B. D.), 425 [1855]. 
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CHAPTER X. 
MATTER IN WRITING. 


Estoppel by matter in writing—The soal— Modern doctrine rests upon con 
tract—Estoppel by Representation -The substance of the transaction 
and the position of the parties are to be regarded —Special reason for 
this rule in India—Requirements of the Registration law—Classification 
—]. Doeds generally to be construed only as ovidence— he Courts aro 
hostile to technicalities ^2, Estoppols must be made out clearly —Estoppe! 
manifest upon the face of the deed—No estoppel upon invalid docu- 
"moent—3. The consideration for a deed is essentially matter of proof.— 
Rule acted upon in 1ndia--5tipulation in bond —Hule in England —Ac- 
knowledgment of receipt as between parties— Estoppel where another 
party has altered his position—Unpaid vendor parting with deed reciting 
that purchase-money has been paid—Morteagor acknowledging receipt 
of mortgage-money, estoppel against—4. The effect to be attached to 
recitals—Does the recital express the bargain upon the faith of which 
the parties acted *-—Thoe contract is to be looked to-—Cases where recitals 
held not conclusive-—Recitals prim facie evidence, but may be explained 
--9. Can one of the parties to a fraud against third persons shew the 
truth as against tho other when the illegal object has been affected *— 
Rule in Englaud — Rule in Caleutta not uniform —Sreemutty Debia Chow- 
dhrain v, Bómola, Sooud ree [1574]— Rule in Allahabad — Param Singh v. 
Labi Mat (1577]—Rule in Bombay—Chenvirappa v. Puttappa (1887]— 
Indian Trusts Act, s, 84—6, Other topies—(a) Title by Estoppel— Prin- 
ciple applied to mortgazes—()) Attestation of deed how far ovidenco of 
assent — Déstroying or refusing to recevo a document—Siguature-—Par- 
danashin—(c) Documents which may raise an estoppel —Invoice—Ware- 
house receipts and delivery orders--Mercantile meaning — Bills of lading 
-— Difference note— (4) Estoppel arising out of Accounts — Principle of 
clection—Bankers’ Pass Books — Ship's Register, Flag, and Pass — (e) 
Awards and agreements to refer to arbitration--Tribunal appointed by 


-- 


the parties —lIntorest reipublicae ut sit finis litium—4A ward mvalid in part 
may yet have legal vahdity--But is conclusivo only upon the points m 
dispute —Submission to and award by Panchnyet-—Tho contract between 
the parties is to be regarded—Provisions of Act I of 1877 and Act XIV 
of 1882, 


by  EsTOPPEL by Deed or, as it may better be described, Estop- 
pel by Matter in, Writing, rested originally upon the ide: 
that written evidence was of a higher and more conclusive 
nature than verbal. The truth could better be established 


where the parties had agreed to bind themselves by an act 
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of solemnity, such as the affixing of a seal to a formal docu- 

ment. The form of the contract was of the first import- 

ance ; formal contracts could alone wive rise to actions, and 
informal contracts were only enforced upon the grounds of 
necessity and convenience. Contracts under seal were, The soal, 
therefore, regarded as conclusive between the parties, the 

seal being a recognised and infallible method of proof. 

In Bowman v. Taylor? Taunton, J., states this doctrine : The old estop- 
“The law of estoppel is not so unjust or absurd as it has Pe! by deed. 
been too much the custom to represent. The principle 15, 
that where a man has entered into a solemn engagement 
by deed under his hand and seal as to certain facts, be 
shall not be permitted to deny any matter which ‘he ha: 
so asserted. The question here is, whether there is a matter 
so asserted by the defendant under his haud and seal, that 
he shall not be permitted to deny it in pleading. — 1t 1s said 
that the allegation in the deed is made by -way of recital, 
but I do not see that a statement such as this is the less 
positive because it is introduced by a * whereas. " 

The tendency in modern times is to treat Estoppel by The modern 
Deed as resting upon contract. Soin Carpenter v. Buller,’ vie —— 
Baron Parke observed : “ If a distinct statement of a parti- — 
cular fact is made in the recital of a bond or other Jnstru- 
ment under seal and a contract 1s made with reference to 
that recital, it is unquestionably true, that as between the 
parties to that instrument, it 1s nof competent for the party 
bound to deny the recital; and a recital in an instrument 
not under seal may be such as to be conclusive to the same 
extent....By his contract in the instrument. itself, a party 
is assuredly bound and must fulfil it.” And in this view 
Estoppel by Deed is nothing more than Estoppel by Repre- Fstoppet by 
sentation, and is founded upon representations as to existing {br 
facts. In order to ascertain whether an estoppel arises it 
is, therefore, necessary to look to the general effect of the 


= — ne-m- a —— — — e 


F — — a ee rer E 


! Pollock on Contract, 5th ed., — also Goodtille v. Batley, 2 Cowp., 
151—143. Law Quarterly Review, — 2397 [1777]. 
Vol. vi, p. 75. 8 8 M. & W., 200 (212; [1841]. 

? 2 Ad, & E., 278 (201) [184]. See l 


244 MATTER IN WRITING. | PART I. 


The substance Instrument,! and to see what the precise representation is, 
of the transac- | i | 1 453 ita) i 
Honand the and whether it has been acted upon. What has to be 
position of the pagarded is the substance of the transaction, and in parti- 
parties aro to D | 

be regarded, 


cular the presence or absence of consideration. 

The main ground upon which the solemnity of a deed 
came to be impeached in England was where there was 
some fundamental error as to the nature of the transaction, 
or as to the person of the other party, or as to the subject- 
matter of the agreement. 
between parties and those claiming under them, it came 
to be established that fraud or illegality in the instrument 
wid incapacity to contract in the parties might be shewn. 
And in this country where, outside the Presidency Towns, 
deeds are generally of a very informal natare, the remarks 


Special reason 
for this rule in 


India. 


The estoppel bemg binding as 


of Byles, J., in Foster v. Mackinnon, would seem to apply 


with ereat force. 


| Per Jessel, M. R., in General 
Finance, de., Co. v. Liberator Per- 
manent Benefit Building | Society, 
L.R., 10 Ch. D., 15 (74) [1573], refer- 
ring to Crafts v. Middleton, 2 bay 
& J. 194 [18550]. Every deed,” 
says Martin, B., in South Eastern 
Railway Co. v. Warton [60 H. & 
N., 520 1526) [ 1861], “must be con- 
straed according to that which, 
looking at the document itself, 
appears to be the intention of the 
parties, It is true that in constru- 
ing a deed the Court cannot look 
at collateral matters, bat the in- 
tention of the deed, as appearing 
on the face of it, must be regarded. 
The trac meaning of the deed is 
that the arbitration shall be con- 
fined to the matters specified in 
the schedule, and the admission is 
made for the parpose of that deed. 
A recital in such adeod would be 
binding if i£ was a burgatp on the 
faith of which the parties acted.” 

LR, 4C. P., 7041711) [1369]. 
“Te secius plain on principle and 
authority,” observed Byles,J. deli- 


vering the judgment of the Court 
of Common Pleas, ‘that if a 
blind man, or a man who cannot 
read, or who for some reason (not 
implying negligence) forbears to 
read, has a written contract falsely 
read over to him, the reader mis- 
reading to such a degree that the 
written contract is of a nature alto- 
gether different from the contract 
pretended to be read from the 
paper which the blind or illiterate 
man afterwards signs; then, at 
least if there be no negligence, the 
signature so obtained is of no force, 
Aud it is invalid not merely on 
the ground of fraud, where fraud 
exists, but on the ground that the 
mind of the signer did not accom- 
pany the signature ; in other words, 
that he never intended to sign, 
and therefore in contemplation of 
law never did sign the contract to 
which his name is appended. The 
authorities appear to support. this 
view of the law. In T'horowghgood's 
case [2 Co. Rep., 9 6 (26 Kliz.)] it 
was held that if an illiterate man 
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REGISTRATION. 215 


Betore proceeding to examine the subject further, it is 
necessary to observe that, apart from the special provisions 
of the law which require certain transactions to be in writ- 
ing, a registered document will take effect against an 
unregistered one,? and documents of whichsthe registration 
is compulsory will not, unless registered, be received in 
evidence or become operative in any way.? 

It follows, therefore, that in applying the rules now to 
be discussed the doeument must, where so required by law, 


have a deed falsely read over to 
him, and he thensigns and delivers 
the parchment, that parchment. is, 
nevertheless, not his deed. . . 
The position, that if a grantor or 
covenantor be deceived or misled 
as to the actual contents of the 
deed, the deed does not bind him, 
is supported by many authorities : 
Sce Com. Dig. Fait (B, 2) ; and is 
recognised by Bayley, J., and the 
Court of Exchequer, in the case of 
Edwards v. Brown [1 Cr. & J., 307 
(1831)]]." See Sinous v. The Great 
Western Railway Co.,2 O. B. (N.8.), 
620 [1851], where the plaintiff sizned 
à special contract upon the assur- 
ance that his signature was a mat- 
ter of form. See as to parda- 
nashans, Ashygar Ali v. Delroos 
Banoo Begum, I. L. R., 3 Calc., 
321 (330) [1877]. 

1 <A transfer of property may 
be made without writing in every 
case in which a writing is not ex- 
pressly required by law." Act IV 
of 1882, s.0; see the same Act, 
s, 04, as to sales ; s. 59, as to mort- 
gares ; s. 107, as to leases; s. 123, as 
to gifts ; Act VI of 1882, s. 67, as to 
Jompanies ; Act IL of 1882, s. 5, as 
to trusts in relation to immmoveable 
and moveable property ; Act X X VI 
of 1881, as to negotiable instru- 
ments: Act II of 1877, s. 17, as to 
(a) instruments of gift of immove- 
able property, (b) other non-testa- 


mentary instruments dealing with 
an interest of the value of Bs. 100 


$ 
and upwards ; (e) non-testamentary 


instruments acknowledging the 
receipt of the consideration for 
any such interest so dealt with ; 
(d) leases of immoveable property 
from year to year, or for any term 
exceeding one year or reserving a 
yearly rent; (2) authorities to adopt 
which are by that Act required. to 
he registered. See Mantena kaya 


paraj v. Chekuri, 1 Mad. H.C. R., 


100 [1862] as to the requirements of 
Hindu Law. Fhe Statute of 
Frauds (29 Uar. YE, e. 3), ss. 1, 2, 3, 
4, and 17, which applied to certain 
contracts in the Presidency Towns, 
was repealed by Act IX of 1572, 
which, however, does not atfect any 
Statute, Act or Regulation. not. 
expitssly repealed by it, or any 
usage or enstom of trade, or any 
incident of contrach not juconsis- 
tent with the provisions of the Act 
(as, for instance, seamen's con 
tracts, or contracts with railways 
OY COMMON carriers). 


2 Act IHE of 1877, 3. 50, provides 
that certain documents relating to 
immoveable property of value less 
than Rs. 109, which may be regis- 
tered shalt, if registered, take effect, 
against unregistered documents ve 
lating to the same property. 


3 Act HET of 1877,3. 49. 


The require- 
ments of the 
registration 

law are to be 
satisfied. tirst, 


Classification, 


Estoppei by 
Representa- 
tion arising 
out of the con- 
tract, 


(1) Deeds peno- 
rally to be con- 
strued as only 
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be a registered one, otherwise there can be no estoppel ; 
and documents not required to be registered can only give 
rise to an estoppel in the absence of any registered instru- 
ment relating to the same matter. 

The topics which require to be discussed in connection 
with the subject may be presented as follows :— 

1, Instruments are generally to be construed upon the 
assumption that they are no more than evidence against the 
parties, but the degree of formality of the document is to 
be regarded. 

2. Estoppels must be made out clearly so that those who 
vely upon a document must clearly establish that it amounts 
to what they assert. 

3. The consideration for a deed is essentially a matter 
of proof. 

4. "The effect to be attached to recitals in a formal doeu- 
ment depends apon the contract between the parties. 

5. As between the parties to a fraud against third per- 
sous it appears doubtful whether one of them can shew the 
truth where the illegal object: has actually been effected. 

6. Certain other subjects connected with matter in writ- 
ing will be shortly’ considered. 

The true rale as to estoppel by matter in writing appears 
to be that a party should be precluded from contradicting 
an instrament to the prejudice of another, where that other 
has been induced to alter his position upon the faith of the 
instrument. The Court will, except in the case, above men- 
tioned, of fraud (as to which there appears to be some doubt), 
look to the essence of the transaction, the contract between 
the parties being the ground of the decision, and the chief 
factor for determining what agreements will be enforced 
being the presence or absence of consideration. In this 
view estoppel by matter in writing is estoppel by contract, 
the estuppel arising out of the acts of one party inducing ¢ 
change of position on the part of the other. 


The first and the most important rule by which deeds are 
to be interpreted, is one hostile to technicalities of every 
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description. Estoppel by Deed in its technical sense cannot evidence 
now be said to exist. Prior to the Contract Act the Statute TE -" 
of Frauds was in operation in the Presideney Towns, and 
the technical doctrine appears to have been recognised to 
some extent.! All formalities as to the use of particular 
words are now abolished, but the transfer of certain kinds 
of property, and certain contracts, are required to be in 
writing and registered ; and where the terms of a contract, 
grant or disposition of property have been reduced to writ- 
ing the document speaks for itself? Tho rule against The Courts aro 
technicalities has been observed upon by the Courts in tostio to toch- 
various cases, and certain observations of learned Judges, 
may be cited as shewing the manner in which the doetrine 
of estoppel as applied to written matter has been regarded. 
]t is to be apprehended, however, that the degree of forma- 
hty of the document will generally be considered by the 
Court.’ , 
In a case decided in the year 1844,5 their Lordships of Chowdry Deby 


<3 ! . "I : . : Persad v. 
the Privy Council, referring to the practice of the native Chowdry 


side oe M REN Dowlut Sing. 
round upon the party trausferringe 
the property nominally, and claim 
it as his own, the transferee is 


1 See Blaquierev. Ramdhone Doss, 
Bourke, 319 [1865], where Phear, 
J., held that an endorsement upon 


à conveyance amounted “in some 
sort to a covenant for quiet, enjoy- 


ment or at any rate to an estop- 


pel.” "This appears to be à case of 
Estoppel by Deed, but the facts are 
imperfectly reported, Sec also 
Thoonee Lal v. Shaikh Keramut 
Ali, W. R., 1504, 283, where Trevor 
and Campbell, J. J., observe :— 
“There can be no doubt that there 
are certain fraudulent acts which, 
when perfected, even though done 
with the intention of deceiving 
third parties, cannot be gainsaid 
by the parties as between them- 
selves, Of such a nature is the 
transfer of land perfected by deed 
and possession. In such a case, if 
the nominal transferee afterwards, 
relying on the deed in his name, 
and possession in his favour, turn 


bound by the fraudulent acts to 
which he was a party. Bat the 
present case is not of that high 
nature.” The fact, however, of 
possession being given removes the 
case dn some degree out of the 
technical doctrine. See Khem 
Haran v. Har Dayal, IY. L. R., 4 
All., 37 [1851], where the purchasers 
pleaded their minority to defeat a 
right of pre-emption, and it was 
held that, as the conveyance was 
perfected and they were in posses- 
sion of the property, they were 
estopped from raising this defence. 

2 Act I of 1872, ss. 91— 97. 

8 Act I of 1872, s. 92, prov. (2). 

5 Chowdry Deby Persad v, Chow- 
dry Dowlut Sing, 3 M. 1. A., at 
p. dof, a 
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Courts in India, treat it as well settled that a statement of 
consideration in a rufanama, or decd of compromise, is “ not 
conclusive evidence as the statement of such a factin a 
deed under seal would be in a Court of Law in England ; 
but it is evidence as far as it goes." ! 

Zamindar Strie — In a case elsewhere discussed,? the Madras High Court 

Se m the year 1864 observed :—* The strict technical doctrine 

PUN of the English Law as to estoppels in the case of solemn 
deeds under seal rests upon peculiar grounds that have no 
application to the present bonds, or the other written instru- 
ments ordinarily in use amongst natives." 

Ram Sarun . Inthe year 1870, their Lordships of the Privy Council, 

ha ah a m a suit by a mortgagee for foreclosure founded upon an 
alleged mortgage transaction, allowed the defendant, a 
widow, to prove that the deed had been concocted by her 
and her brother to defeat the claim of her husband's heirs, 
and observed 1—* It is open to a mortgagor in this country . 
to deny that the money, the receipt of which is formally 
acknowledged under his hand and seal, was advanced, and 
to cut it down to a nominal sum or nothing . . . it appears 
to their Lordships that there is nothing whatever to prevent 
the defendant from showing the real truth of the transac- 
tion,’ * 

"i pads The same principle is asserted in acase in the Calentta 

Chuckorbutty, High Court in the year 1871, where Paul, J., observed :— 
“In England where the usage denoted by benam transac- 
tions is wholly unknown, it is supposed, and. therefore. as- 
sumed, that all deeds and conveyances truly represent the 


& 


1 See the rule as to consideration further a more serious error, 
examined, infra, p. 252, ef sern. Happily for the administration of 
? 2 Mad. H. C., Vr£ (175). In justice, we know nothing of speci- 
Tirumala v. Pingala, Y Mad. H.C.  alttes, and in the country of their 
R., 312 (818) (1863], Holloway, J., — origin this would not be one. The 
ohserved:— FE am also, clearly of — indispensable sealing has not been 
opinion that in treating this docu-— gone through. ft is at the utmost 
ment, even if executed, as possess- a document not under seal evidenc- 
ing all the mysterious properties — Ing an account stated.” 
attaching to qd deed, there has been " 13 M. E A., 551 (550). 
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instruments ; they are executed after considerable delibera- 
tion, and under the guidance and advicé of able legal ad- 
visers. In England and, in fact, wherever the English 
law prevails and English institutions exist, it is right to 
suppose that what is stated in deeds and other similar 
documents represent the true state of things, and, conse- 
quently, parties should not be allowed afterwards to question 
the truth of what has been deliberately stated. Butin this 
country, 1t being well known that documents are neither so 
drawn nor executed as in England, and it being equally 
well known that persons make statements wholly regardless 
of the truth for present and ulterior purposes, it would be, 
unsafe and unjust to hold parties strictly to statements ‘made 
by them in deeds and other documents, and to apply the 
technical doctrine of estoppel in the manner in which that 
doctrine is applied in cases governed by English law... The 
application of a technical doctrine which must, 1. believe, 
lead to inevitable fraud and clear injustice, should neither 
be enforced nor adopted by Courts which are directed to 
decide cases by the principles of justice, equity, and good, 
conscience. | 

The Allahabad High Court in 1877 Tay down the same Param Singh i 
rule:— If a party to a deed is to be precluded from gues- ng orn 


9 
tioning his solemn act, much injustice would be wrought 
in this country. The strictness of the rule of estoppel has 
been in England relaxed. Lf it is to be used to promote 
justice, the degree of strictness with which it is to be 

17 B.L. R., 728 730. Thecase defendant is a Eurasian, 1 think 
was reminded andafterwardseame — it will recognise a distinction, If 
before Phear and Morris, J. J., 00. Blaquiere. had died before the 
special appeal where these remarks passing of the Indian Succession 
were approved, See 20 W. R., 353 Act, E have no doubt, that in. the 
[1873] ; also Ram Gopal Law v. administration of his estate of the 
Richard Blaquiere, Y D. L. R. (O. — ereditors. those secured. by deed 


C.), 37 [18967], where Norman, J., 
suid: ‘In the case of a contract 
where a Hindu or Mahomedan is 
defendant, the Court recognises no 
distinction. [between specialty and 
simple contract debts]; but if. the 


would have been paid first. Ht 
may be that the position of such 
creditors is altered by the Succes- 
sion Act, but that was the law of 


the Court,” 
8 


(2) Estoppels 
must bo made 
out clearly, 
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enforced, must be proportioned to the degree of care and 
intelligence, which the natives of the country, in practice, 
bring to bear upon their transactions. What is ordinarily 
known in these provinces as a deed, is an attested agree- 
ment prepared. without any competent legal advice, and 
executed and delivered by parties who are unaware of any 
distinction between deeds and agreements. Under these 
circumstances it appears to us that justice, equity, and 
good conscience require no more than that a party to such 
an instrument, should be precluded from contradicting it, 
to the prejudice of another person, when that other, or the 


person through whom the other person claims, has been 


induced to alter his position on the faith of the instrument ; 
but where the question arises between parties or the repre- 
sentatives in interest of parties, who, at the time of the 
execution of the instrument, were aware of its intention and 
object, and who have not been induced to alter their position 
by its execution, we consider that Justice in this country will 
be more surely obtained, by allowing any party, whether 


he be plaintiff or defendant, to shew the truth.” 


Another cardinal rule as to the interpretation of written 
matter alleged to faise an estoppel is that the estoppel must 
be made out clearly,? and that, consistently with the rule 
which prevents the terms of a doeument being added to or 
varied or altered by oral evidence,? the construction of 
a document may be aided by looking to the surrounding 
circumstances. These principles are recognised by Privy 
Council in Rani Mewa Kuwarv. Rani Hulas Kuwar,* where 
the defendant, in answer to the plaintiff's claim, set up an 
agreement by way of compromise contained in two deeds, 
the second of which recited that the whole property had 
been divided among the parties according to their specifie 


ne — — — —— — — — — aln c 0A — ——— be 
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1I. L. R., 1 All, 410, dissented ^ 13 B. L. R., 312 [1874], The 
from in Chenvirappa v. Puttappa, same rule was laid down by Sir 


I, L. R., 11 Bom., 708 (1887]. Barnes Peacock, in Tweedie v. 
? See Introduction, pp. 5, 15, | Poorno Chunder Gangooly, 8 W. 
supra. R., 125 {1867}, 


8 See Act I pf 1872, ss. 91—97, 
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shares (which had been declared by the first agreement), and 
that all the disputes had been amicably hd usted. There 
as no evidence, however, that any partition by metes and 
bounds had been made of the property in dispute. As to 
the second, and more material, document their Lordships 
said :—‘ This document is in ambiguous language, and some 
eare 1s required in considering what is the effeet of the 
language in it. It may here be said that those who rely 
upon the document as an estoppel,—the nature of an es- 
toppel being to exclude an inquiry by evidence into the 
truth,—must clearly establish that it does amount to that 
which they assert.” Their Lordships then found that there 
were words which, taken by themselves, would compreltnd 
the whole of the property mentioned in the first agreement, 
but that these words were by the governing clause limited 
to the property held by the Court of Wards ; and procced- 
ed— It will be observed from what has been already 
said that their Lordships have felt this document is ambi- 
guous, and this being so, the construction of it may be 
aided by looking at the surrounding circumstances. If it 
had appeared that the appellant had had possession for a^ 
long number of years of some property» which had be- 
longed to Raja Rattan Singh in Oudh, and the respondent 
and those she represents had been in possession of other 
property which had belonged to the Raja, it might have 
been inferred that a partition had been made by agree- 
ment, and that the parties were content to hold what they 
had so agreed to take without any formal partition by 
a nunchayat.’ " This presumption, however, did not appear 
to be supported by any evidence of other — in Qudh 
being in the ownership or possession of the appellant. by 
any aequiseence on her part. from which a partition could 
safely be presumed. The rights, therefore, of the appel- 
lant were those declared by the first agreement, which was 
shewn to have never been carried into effect. 
But where the estoppel is manifest upon the face of a deed Estoppol mani- 


fest upon the 
and another party has relied upon it, the doctrine operates face ol deed, 


No estoppel 
npon invalid 
document, 


(9) The consi- 


deration for a 
deed is essen- 
tially matter 
of proof, 
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in his favour. In Seva Ram v. Ali Bakhsh, one Moti Ram, 
the mortgagee of certain property, mortgaged a portion to 
the plaintiff, representing himself to be the full owner, 
there being a clear and definite recital to that effect in the 
deed. Subsequently Moti Ram actually became the owner 
hy purchase, and a decree being obtained against him, the 
defendant, Ali Bakhsh, purchased the property at the auction- 
sale. In a suit by the plaintiff to enforce the hypotheca- 
tion of the mortgaged estate against Moti Ram and Ali 
Bakhsh, the latter being shewn to have been fully aware 
of the state of the title, the Court held that the plaintiff 
must suceced. He could have enforced the hypothecation 
against Moti Ram at any time before the purchase of Alt 
Bakhsh after Moti Ram had acquired the full proprietary 
interest, as the fatter would have been estopped from 
denying the terms of his deed, and Ah Baksh, who claimed 
through Moti Ram with notice of the recital, was m no 
better position.’ 

It follows from the rule now under discussion than no 


_ estoppel can be raised upon an invalid document. Thus 


where plaintiff and defendant both claimed through a 
document which the Court found to be a deed of gift and 
invalid according to Mahomedan Law, if was held that: the 
document could not operate as a will, and that there was 
no estoppel upon the defendant. As between the parties 
the document could net be taken as valid.? 


The consideration for parol and written contracts, in this 
country, is essentially a matter of proof, and a statement 
that the consideration has been paid in full is only strong 
presumptive evidence which may be rebutted, consistently 
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1I. L. R., 3 AN, 805 [1881]. hypothecating not merely his mort- 

2 The above case also illustrates — gage night, but the entire zemin- 
the doctrine of title by estoppel dari and malenzari estate. This 
elsewhere discussed, The fall aspect of the case ix not, however, 
ownership acquired by Moti Ram expressly noticed in the report of 
by purchase enured for thé benefit the judgment. 
of lus mortgagee, Moti Ram having 9? Kuvarbai v. Mir Alam Khan, 
representedeto him that he was L L. R., 7 Bom., 170 (1885]. 
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with the rule that extrinsic evidence is not receivable to 
contradict or alter the terms of a written contract, 

A receipt is a document the terms ef which cannot be 
mistaken and which is well within the intelligence of ordi- 


nary persons? But where payment is denied and evl- 


dence of non-payment is produced the burthen of proof 


“We think," 


said their Lordships of the Privy Council, referring to. the 


that the money was paid is on the debtor’. 


statement, in a deed of compromise, that the consideration 
money had been paid, * that .. . the statement of such a 
fact in a deed of this description is prim facie evidence, 
that the money therein stated to be paid, was paid at the 
time of execution of the deed . . . But that evidence is 
completely rebutted.”* And it was conceded and taken 
as the foundation of the decision that the admission of 
payment in the deed was not conclusive. 

The rule that consideration is a matter of proof was 
recognised in all the Presidencies from early times. 


The Madras High € 


lent to the defe don upon bonds exeeuted by him which p= 


Court, in a suit? to recover money 
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ed upon a deed for the full amount 
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reason for giving a, receipt until 
the money is actually received, 
unless it be to enable the person 
taking the receipt to produce faith 
by it. A deed is not always, per- 
haps rarely, understood by the 
parties to it, but a receipt is an 
Instrument level with the ordinary 


always been considered a highly 
important circumstance, The im- 
portance attached to this cirenm- 
stance seems at first seht a little 
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that the deed almost always con- 
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contained a statement that the principal had been borrowed 
and received in cash, allowed him to prove that he had re- 
ceived only a portion, overruling certain decisions of the late 
Sudder Court of that Presidency. * There is no doubt," 
said their Lordships, ** that the statements in the bonds are 
strong primá facie evidence of the truth of the actual re- 
celpt of the money, and to be rebutted only by clear and 
satisfactory proof to the contrary on the part of the defend- 
ant upon whom lies the onus of proof. But they cannot 
on any sound principle of the law of evidence be treated 
between these parties as conclusive evidence." 

In the following year the Caleutta High Court, referring 
to previous decisions of the Sudder Court, held that the 
mere absence of an endorsement of payment on the back 
of a kisthundee could not prevail against positive proof of 
payment, and evidenee should therefore have been allowed.! 
Similarly, it was ruled that a stipulation in a bond that all 
payments should be endorsed on the back thereof, and that 
all other pleas of repayment should be futile, is no estoppel, 


and the obligor may prove by other means that the debt or 


a part of it has been satisfied.4 In a like ease? the Madras 
High Court observed : “ In deciding whether the alleged 
payments were made, of course the omission of endorse- 
ments is a most important cireumstance to be considered." 
And the High Court of the North-West Provinces held to 
the same effect. i 

In a suit? upon a bond executed by the defendant upon 
an adjustment of the aecounts of his dealings with the plain- 
tiff, it appeared that the defendant had admitted upon the 
bond that a certain balance was due, but afterwards set up 
that the balance had been incorrectly stated owing to errors 
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5 Nugar Mall. v. Azemoolttah, 
1 N.-W. P. H. C R., 146 [1869]. 
5 Narayan Undir Patil v. 


! Girdharee Singh v. Lalloo 
Koonmur, 3 W.R. (Misc.), 23 [1865]. 
2 Kalee Doss Mittra v., Tara 


Chand Roy, 8 W. R., 316 [1867]. 


8 A. Sashachellum Chetty v. T. 


(G'onimilappa, 5 Mad. H. C., 451 
[1870]. 


Motilal Ramdas, I. L. R., 1 Bom., 
45 [1875], Westropp, ©. J., and 
Kemball, J. 
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in the adjustment. The bond contained a stipulation that 
no payment was to be recognised except ': after causing the 
payment to be entered on the back,of the bond or after 
taking a receipt for the same." The defendant alleged that 
he had made various payments in respect»of the balance 
which were not indorsed on the bond and for which he held 
no receipt. The Bombay High Court referred to the pre- 
vious decisions and observed :—“ We do not think that the 
defendant ought to be permitted to reopen the question of 
the correctness of the balance. The defendant says that he 
objected to it at that time ; . . assuming that to be true, 
the defendant must be regarded as having waived his objec- 
tion, for, notwithstanding it, he subsequently executed the 
bond and made payments upon it. It would be different 
if his allegation were that, after the execution of the bond, 
he discovered the errors in the account on which the balance 
was arrived at." And, upon the stipulation, the Court ob- 
served :—“ It is against good conscience that an obligee 
should stipulate that, although he may have been paid in 
part or in full, he should, if the evidence of such paymenf. 
were not jn writing, be at liberty to treat the payment asa 
nullity. He would, in enforcing such a condition, be avail- 
ing himself of his own negligence or wrong. Such a con- 
dition, we think, could only be imposed by the Legislature, 
which has in certain cases imposed somewhat analogous 
conditions, as for instance in section 206 of the Civil Pro- 
cedure Code." ! The learned Chief Justice then referred 
to the antiquity of the practice among Hindus of indorsing Antindieal 
payments on bonds and giving receipts in writing, and cited the practice. 
texts? showing that the omission of a creditor, who accepted 
a payment but refused to grant a receipt, might operate as 
a forfeiture of the balance of the debt ; and concluded :— 
“Jt is, however, with the Anolo-Indian law of evidence 
we have to deal. It docs not exclude oral evidence of pay- 


o 


— OP EE, EET —— — — — — — — — — — — —us «-«J — — — — — — — ⸗ — —⸗ 


1 Act VIII of 1859, s. 206; See 2 Colebrooke’s Digest, Bk. 1, pl. 
Act XIV of 1882, s. 257, as to 287, 828. 
money payable under a decree. 


wile in Eng- 
laud. 
Acknowledg- 
mont of receipt 
as between the 
parties. 


Partners, 


Co-trustecs, 


Relense, 


Bill of ex- 
change, 


256 MATTER IN WRITING. | PART I. 


ment, and we should deem it to be both against good con- 
science and the policy of the law to reject it.” 

So, in England, an acknowledgment of receipt of money 
or goods, not actually amounting to a contract between the 
parties, is evidence between them, but is generally capable 
of being explained. In Farrar v. Hutchinson! the plaintiffs 
sued as partners on a bill of exchange, and the defendant 
produced a receipt given by one of them. The plaintiffs 
proved that the receipt was given for the purposes of the 
cause, and was not bond fide. Lord Denman observed :— 
“Tt appears to us that in all cases a receipt signed by a party, 


like any other statement made by him and produced after- 


wards to affect him, is evidence, but evidence only, and 
capable of being explained; ^ and the receipt, though signed 
by one of the members of a firm, was held to be a fraud 
upon the others. So where two co-trustees sued to recover 
a sum of money and the defendant produced a receipt 
signed by one of them, evidence was admitted to shew that 
the giving of the receipt was a fraudulent transaction and 


that the defendant had not paid the money. Abbott, C. J., 


remarked :—* The receipt was not a discharge of the action 
nor was it pleadabie in bar ; but a release is, and although 
fraudulent, a Court of law can only avoid it by equitable 
interference. A receipt is very different, and is nothing 
more than a primi facie acknowledgment that the money 
has been pald."^ In Graves v. Kei? a receipt on a bill of 
exchange was allowed to be explained by shewing that 
the money had been paid in order to acquire an interest 
in the bill by purchase, and the negotiable quality of the 
instrument was not therefore destroyed, Lord Tenterden 
holding that a receipt is an admission which may be con- 
tradicted or explained, and is not conclusive evidence ex- 
cept in favour of any person who may have been induced 
thereby to alter his condition.* 





! 9 Ad. & EL, 641 [1839]. s 3 B. & Ad., 313 [1837]. 
? Nkaife v, Jackson, 3 B. & C., 421 * See the judgment in 318 n. 
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Bowes v. Foster! is a typical case of this kind. There Fictitious in- 
a fictitious Invoice of the goods in the pldintiff’s shop was a: ee 
made out, and a receipt given to the defendant for the |1553]. 
sum therein stated to be the purchase-money, The defen- 
dant took possession of the goods, and afterwards sold the 
goods as his own. The plaintiff, in an action for trover, was 
allowed to shew that the transaction was a fictitious one, 
entered into in order to create a colourable title in the 
defendant to prevent the goods being taken in execution. 
* A release,” said Martin, B., “annihilates the debt, but a 
receipt is only evidence of payment ; and if it be proved 
that in point of fact no payment was made, it cannot operate 
against such proof." 

But where a person has been induced to alter his condi- Esteppel where 
tion, the rule expressed by Lord Tenterden in Graves v. fas du 
Key? applies. Where a. person hands to another a document °°)!" 
which on the face of it professes to be a transfer of pro- 
perty or a receipt for money, and that other is induced to 
change his position, it would be a fraud upon him to allow 
ihe former to shew the real truth. we 

This rule was laid down with great clearness by Kim- nice x. Rice 
| [i951]. Unpaid 


1. yr o Pye apes | | 
dersley, V. C., in Pree v. Reet In that case the vendors Uo?) partiti 


"n — We. pete ay os 3 dr | — ry | leod recit- 
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in full, but the assignment recited the payment of the chase-moncy 
| "V | E — , has been paid, 
whole purchase-money, and the usual receipt was indorsed 
on it, and the vendors allowed the title-deeds to be deliver- 
ed to the purchaser. The day following the execution ot 
the deed, the purchaser deposited the assignment and title- 
deeds with a memorandum of deposit to secure an advance, 
and absconded without paying either the vendors or the 
equitable mortyagees. The property not being of sufti- 
cient, value to satisfy both the vendors and the equitable 
mortgagoes, the question of priority arose as to which of 
these two equitable interests should prevail. The Court 
applied the principle of estoppel by conduct. 

12 H. & N., 779; ?7 L. J. ? 3 B. & Ad., 318 (n.) [1832]. 

ixch.), 262 [1855]. 8 2 Drewry, 73 [1591]. 
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In Shropshire Union Railways and Canal Co. v. The 
(Queen,! the case last cited. was approved by the House of 
Lords. Lord Cairns, L. C., referring to Fece v. Rice, ob- 
served :—* There av endor, , who unquestionably would have 
been held to have, in the eye of a Court of Equity, a lien 
for his purchase-money, for some purpose indorsed upon 
the deed a receipt for that purchase-money stating that it 
had been paid. That was just the same thing as if he had 
stated that he had not a lien, or that he did not wish to 
insist upon a lien for the purchase-money, and tt would have 
been contrary to the first principles of equity, and indeed 
of common sense, to say that, after that deed had been 
given by him to the purchaser, and the purchaser armed 
with that deed had created an interest in some third party 
on the faith of that statement, the vendor eould subse- 
quently come forward, and, as against that third party, 
Glam to be put in possession of that fien. which by the 
indorsement of that receipt he had. virtually surrendered.” 

In Bickerton v. Walker? the plaintiffs had mortgaged their 
interests in certain stock and polictes of insurance to one 
Bates for £240, but only received €91. By the mortgage- 
deed they acknowledged the receipt of the entire amount, 
ane they also signed a receipt to that effect indorsed upon 
the mortgaze-deed. Bates transferred the mortgage to 
one Hunter, who gave full value for the mortgage as a 
mortgage for £250, without making any inquiry from the 
mortgagors. The Court held that the plaintiffs would have 
been entitled as against Bates to redeem upon. payment of 
the sum they actually received with interest, but. that ; 
against Hunter the mortgage must be taken to be a eb 
gage for £250. 


The weight to be attached to a recital differs aecording 
to the cireumstances, In some cases it is conclusive and 
in others very far from so, but it is in all cases evidence 

s hetwe cen the parties who make it, being § a statement ba 
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liberately made by those parties. It is no more evidence as 
against third persons than any other statement would be.! 
The rule as to the effect of a recital is thus laid down = peu 
alit situation 


by Erle, J., in StrougAill v. Buch? :—* I have no doubt that of the parties 
a recital by one party of a state of facts om the faith of, = "mem 
which the other party was induced to enter into the con- 

tract 1s an estoppel in favour of the party who entered into 

the contract on the faith of them. But such recital does 

not estop in favour of third persons who did not contract 

on the faith of it.” And Patteson, J., in delivering the 

judgment of the Court, formulates the rule more precisely : 

—* When a recital is intended to be a statement which + 

all the parties to the deed have mutually agreed to adiit. 

as true, it 18 an estoppel upon all, But when it is intended 

to be the statement of one party only, the estoppel is Con- poes the reci. 
fined to that party, and the intention is to be gathered from t% express the 


construing the instrament. All the cases were brought ihe ‘faith ot 
| : "s VIE which the par- 
forward and considered in Young v. Raineock and we have tieshave acted? 
no doubt. that the result of them is as above stated.” 

lt seems clear that a recital in a document, formal or 
informal, is binding if, in the words of Martin, B., in South- 
feastern Railway Co. x. Warton t it is the bargain on the — 
faith of which the parties have acted ;" but it is equally ee — 
clear that evidence of the eireumstances ander which an ad- 
mission by reeital lias been made is receivable to shew that 
the recital was introduced into the deed by a mistake of 
fact, and does not represent the real transaction. 

There is, however, no estoppel where the action is upon No estoppel 
a matter not arising out of the deed, but wholly collateral J 
to it. The rule as to this was stated by Parke, B., 
Carpenter » Buller U aue —“H a distinet stateme nt as * a 
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particular fact is made in the recital of a bond or other in- 
strument under seal, and a contract is made with reference 
to that recital it is unquestionably true that, as between 
the parties to that instrument and in an action upon it, it 
is not competent to the party bound to deny the recital. ... 
But there is no authority to shew that a party to the in- 
strument would be estopped in an action by the other party, 
not founded on the deed and wholly collateral to it, to 
dispute the fact so admitted, though the recitals would 
certainly be evidence." 

The rule that a general recital docs not work an es- 
toppel, but a recital of a particular fact does work an 
estoppel,! would seem to be another way of stating the 
principle that estoppels must be precise and certain. In 
all cases, it is apprehended, what is to be looked to is 
the contract which the parties have made. 

In a suit to enforce a mortgage-bond? the defendant 
pleaded that he had purchased the property bond fide from 
the mortgagor, and that the mortgage was a fraudulent 


a. transaction. The bond contained a recital that considera- 


tion had been paid, and the execution and registration of 
the deed were proved. Garth, C. J., referring to the case of 
Chowdhry Deby Persad v. Chowdhry Dowlut Singh,’ said 
that, “in a case of this kind the weight to be attributed to 
the recital would depend entirely upon the other evidence 
of the bona fides of the bond, Against the defendant, who 
claimed under the mortgagor, the recital would be evidence, 
but if the transaction itself were not honest the recital 
would have little weight. 

A recital in a deed of the necessity for contracting a 
debt binding on a member of a joint family is some evi- 
dence of the necessity, but is by no means conclusive. 
Its absence will, however, make it difficult for the person 
affirming that there was necessity to succeed.* Similarly, 
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a recital that money has been borrowed by a Hindu widow 
for her husband's shradh is by itself no evidence to charge 
the estate.! ! 

A recital, though it may not amount to an estoppel, may 
have force primü facie as an admission by conduct. The 
point is illustrated in Sarkies v. Prosonomoyee Passee,* a 
decision which involved other questions. That was a suit 
for dower by an Armenian widow against Hindu pur- 
chasers. The deed of conveyance recited that the plaintiff's 
husband was entitled to an estate of inheritance in fee- 
simple. On appeal the defendants contended that there 
was no sufficient evidence that the busband’s estate was an 
state in fee-simple. Upon this point the Court observed 
that, although as between the plaintiff, who was no party 
to the deed, and the defendants, there was no estoppel, yet 
as the purchasers bought the property as and for an estate 
of inheritance, and paid for it as such, it was clearly primå 
facie evidence against the defendants claiming under the 
purchasers that the estate was what it purported to he. 

A recital may be explained by looking to the surround- 
ing circumstances. In Gour Monee Debea v. Krishna 
Chunder Sannyal,? the plaintiff claimed under a obala 
which contained a recital that one Haradhun, the former 
owner of the property, had died childless or without male 
issue. The defendant contended that upon the recital it 
must be taken that her own title as daughter of Haradhun 
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would arise immediately upon his death, and that neither 
the plaintiff's vendor nor her deceased husband could have 
taken the property. « The plaintiff was allowed to shew that 
Haradhun left a son who died childless, and that upon his 
death the property descended to one Bissumbhar, and after 
his death to his widow, the plaintiff's vendor. 

The — inter se of parties to a fraud against. third 
persons has been noticed in the Chapter upon Benann 
Transactions. The question arises in connection with the 
present subject when one person has conveyed his pro- 
perty to another for the purpose of effecting a fraud and 
such fraud has been effected. In such a case it appears 
doubtful whether either of the parties to the frand can be 
allowed to shew the truth and avoid the effect of the deed 
as against the other party. Upon this point there is a 
conflict of opinion in the Indian Courts. The argument 
in favour of the estoppel is put very clearly in the judg- 
ment of West, J., in Chenvirappa v. Puttappa,? where the 
authorities are exhaustively discussed. 

The rule in England has been stated thus :— A party 
io a contract which is fraudulent against third persons 
cannot excuse himself from the performance of his part. of 
the agreement by alleging that it was fraudulent and void,” 
upon the principle that à man cannot set up his own fraud 
to avoid his own deed. But “ where the purpose for which 
an assignment is made is not carried into execution and 
wr is done under it, the mere intention to effeet an 
illegal object when the assignment is executed docs not 
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deprive the assignor of his right to recover the property 
from the assignee who has given no consideration for it.” ! 

The rule has not always been uniform in Caleutta, In — ett 
Kaleenath Kur v. Doyal Kristo Del? the plaintiff sued to form. 
recover property transferred by his father in'fraud of eredi- 
tors. "The Court held, referring to numerous authorities,’ 
that the plaintiff could not be allowed to allege and plead 
the fraud of another person through whom he derived his 
title, Hobhonse, J., observing: “On the whole I think that 
there are circumstances specially applicable to this country | 
which incline me to think that those judgments are as politie 
as I am inclined to think that they are good in law. I be- 
lieve that it is good that parties in this country should 
understand that in making arrangements in regard to 
their property for fraudulent purposes, such as defrauding 
ereditors, they are entering on a dangerous course, and 
that they must not expect the assistance ofthe Courts to 
extricate them from the difficulties in which their own im- 
probity has placed them.” 

The learned Judges, however, arrived at this decisiga + 
with hesitation, and Bayley, J., referred to a passage tn 
Taylor on Kvidenee,* where it is stated) that the cases of 
Monteport v. Montegor and Doe v. Roberts, upon which 
the decision in Obhoy Churn Ghuttuek's case was based 
are no longer law, and where the contrary rule ts laid 
down. 
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In Sreemautty Dena Chowdhran v. Bimola Soonduree 
Delia, Kaleenath’ Kurs case is stated to be contrary to 
other decisions in which it has been held that parties are 
not precluded from showing the real nature of the trans- 
action, although it might have been entered into for the 
purpose of setting up against creditors an apparent owner- 
ship different from the real ownership. 

The question arose at. Allahabad in Param Singh v. 
Lalji Mal? where the parties in 1853 had entered into a 
deed of conditional sale to protect the plaintiff's property 
in eonsequenee of disagreements which had arisen be- 


tween the plaintiff and his son, and the defendant had 


executed an agreement by which he undertook not to dis- 
turb the plaintiff's possession, Subsequently a third party 
obtained a decree against the plaintiff aud attached the pro- 
perty, when the defendant intervened and made good his 
claim on the strength of a decree for foreclosure which he 


^2: W. R., 422 [1574]. The sub- 
ect is discussed at pp. S4 S9, supra. 


? 1, L.R., 1 AN., 403 [1877]. The 


“Conrt observed :--'* The doctrine 


that in pari delicto potior est condi- 
lio possidentis, or thay the Court, 
finding à man embarrassed by de- 
coit, tu which he was himself a 
party, will not interfere to relieve 
him from the consequences, must 
not be aceepted without qualifica- 
iion. The English Court ofe x- 
chequer 3n Bowes v. Foster [27 L. 
J. (Ex.) 62; 2H. & N., 779 (L808) ] 
allowed a plaintiff to recover from 
the defendant, goods which he had 
deposited with the defendant in 
order to defeat or hinder the 
claims of creditors who might sue 
out execution, although the plain- 
tiff had, for the purpose of deceit, 
furnished the defendant with evi- 
dence of a sale by handing him a 
priced invoice for the goods, and a 
receipt. for the price; the Court 
held, that, inasmuch as in fact 
no sale had taken place, the plain- 


tiff was entitled to recover. In the 
case before the Court the respon- 
dent furnished the appellant with 
a deed of conditional sale which 
did not, by itself, operate to pass 
the property in the lands thercin 
mentioned. The foreclosure made 
the sale absolute,—the decree 
awarded possession ; but had not 
the decree been executed, the pro- 
perty would have remained the 
property of the respondent; the 
parties, ev hypothesi, did not in- 
tend that the property should pass, 
but that by the deed, foreelosure, 
and decree à semblance of title 
should be created in the appellant. 
If this be so the case before us 
does not appear distingnishable 
from Bowes v. Foster: but if it be 
distinguishable, on the ground 
that by the deed, foreclosure, or 
decree, or by all of them, the pro- 
perty passed, then, it appears to 
us, the respondent is entitled to 
rely on the agreement," pp. 411, 
412, Per Turner and Oldfield, J.J. 


} 
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had obtained against the plaintiff ex-parte. The defendant 
applied for execution of his decree against the plaintiff, 
but did not seriously prosecute his claim until 1872 when 
he obtained possession. The plaintiff then sued to recover 
possession of the property, alleging that thé defendant was 
a mere trustee, ?smfarz? for him, and that it was never in- 
tended that the property should pass. The High Court 
held that no limitation could run until the defendant 
expressly disavowed the trust, and upon the question of 


estoppel cited the Privy Council case of /éam Surun Singh 


v. Musst. Pran Peary,! observing : “In this country where 


ismfarzi transactions are so common ....we should establish: 


a dangerous precedent were we to rule that, under afl cir- 
cumstances, a party is bound by his deed, and concluded 
from shewing the truth." 

The above deeision has, however, been dissented from in 
Bombay. In Chenvirappa v. Puttappa? the plaintiff, with a 
view to protect from creditors a house which he had pur- 
chased, caused the conveyance to be exeeuted in favour of 
the defendant his near relation, and held the property for 
several years as the defendant's tenant. Subsequently the 
defendant by collusion with the plaintiff obtained an ew- 
The plaintiff sued to have it 
declared that the salesdeed and the ex-parte decree were 


parle decree against him. 


collusive transactions in fraud of the plaintifPs creditors, 
and that the defendant, his benamidar, was a trustee for 
him. The case was decided mainly upon the principle of 
res judicata, but the Court considered it doubtful whether, 
assuming that the original relations of the parties had not 
become merged in the decree, such a trust arising out of a 
turpis causa could be enforced by the Courts, and expressed 
an opinion that the parties to a collusive transaction should 
be permitted to shew the truth only where such a transaction 
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1 13 M. I. A., 551 (559) [1870]. 
2 J. L. R., 11 Bom., 708 [1887]. 
See, however, Mauhadaji Gopal v. 
Vithal Ballal, Y, L. R., 7 Bom., 78 
[1581]; Luckmidas Khimji v. Mulji 


Canji, 1." L. R, 5 Bom. 
[1880]. . 

$ See this case further discussed, 
infra, Part If, Chapter IH, in 
connection with decites, 


Rule in Bom- 
bay, 


$ 


(G) Other 


toples. 


(a) Title by 
Estoppel, 


Principle 
applied to 


morteavres, 
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remains in an inchoate stage and not where a third per- 


son’s rights have al ready been defeated.! 

Certain other subjects connected with matter in writing 
remain to be examined. 

The rule of title by estoppel, which has already been 
noticed in connection with the estoppel against the landlord,? 
has been codified in the Transfer of Property Act? and the 
Specific Relief Act, and may be stated in the following 
form :—Where a grantor by his intention to be gathered 
from the scope and object of the instrument appears to 
state that he has a certain specific interest, and the Court 


finds that the parties proceeded upon the assumption that 


such an interest was to pass, the after-acquired estate of 
the grantor *enures' for the benefit of the grantee, and 
the grantor or his representatives will be estopped from 
denying that he or they were possessed of the interest 
which purported to have been conveyed when the deed was 
executed. The rule, it is conceived, may apply to any deed 
or writing, apart from the question of its formality and 
subject only to the requirements of registration, and in 
the case of moveable as well as immoveable property. 

In Deolie Chand x. Nirban Singh A mortgaged a 
fourveen-annas share to D, who afterwards bought from A 
a two-annas share which he re-sold at a later date to A. 


e rs — — — -À a — — —— — — € a —⸗ — +--+; 


1 See Indian Trusts Act (II of faith. for consideration without 


1582), s. 84. i 

2 Supra, Chapter III, pp. 124-- 
126, 

$ Act IV of 1882, s. 43: '* Where 
a person erroneously represents 
that he is authorised to transfer 
certain immoveable property, and 
professes to transfer such property 
for consideration, such transfer 
shall, at the option of the trans- 
feree, operate on any interest which 
the transferor may acquire in such 
property, at any time during which 
the contract of trausfer subsists. 
Nothing in this section shall im- 
pair the right of transferees in good 


notice of tlie existence of the said 
option.” 

9 Act I of 1877, s. 18: "Where 
a person contracts to sell or let cer- 
tain property having only an im- 
perfect title thereto, the purchaser 
or lessee (except us otherwise 
provided by this chapter) has the 
the following rights (a) if the 
vendor or lessor has, subsequently 
to the sale or lease, acquired any 
interest in the property, the pur- 
chaser or lessee may compel him 
to make good the contract out of 
such interest.” 

5 L L. R., 5 Cale., 253 [1879]. 
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The twelve-annas sharo in the mouzah belonging to A was 
sold in execution of a decree against A and was pen ne 
by B. B then attempted to — his mortgage-deeroe 
against the two annas share which he had re-sold to A. 
The Court observed: “ The contract of the judement-debtor 

as to hold fourteen annas subject to a mortgage for the 
repayment of the debt due to the appellant. So long as 
he had only a twelve-annas share in his possession the 
mortgage security was of necessity reduced to that amount: 
but if a£ any time he became owner of fourteen annas, the 
ereditor had an equitable right to demand that that four- 
teen annas should be held subject to his mortgage. This 
principle has been distinctly recognised in the Mpecitic 
Relief Act.” 

So it has been held that a mortgagor executing a mort- 
gage at a time when he has no title to the property must 
make good the contract out of any interest he subsequently 
acquires,’ and the same rule applies in the case of a sale? 

Similarly, where a mortgagor mortgaged property, re- 
presenting that it was unineumbered, whereas in fact it, 
was subject to an annuity, his heirs, who afterwards” be- 
ame entitled to the annuity, were held precluded from 
setting up the charge. : 

The mere fact of a person attesting a deed is no evidence 
in itself that he consented to it or knew its conte mts,* but 
in the case of a transfer or conyeyance of property by a! 
Hindu widow in Bengal upon the ostensible ground í 
legal necessity, the fact that a reversioner has attested ha 
deed may be an important circumstance to shew his assent. 
In Rajlakhi Debi v. (akul Chandra Chowdhry,? the rule is 
thus stated by the Judicial Committee :—7* Their Lordships 
cannot affirm the cde adii that the mere attestation of 
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Y Pranjivan Covardhandas v. ^ Ram Chunder Poddar v, Hur 
Baju, Y. L. R., 4 Bom., 34 [1870]. Das Sen, l. L. R., 9 Cale., 463 (408) 

2 Sheo Prasad v. Udai Singh, | [1582], observing upon the Privy 
I. L. R., 2 All, 718 [1580]. Council ease. 

8 badhey Lal y. Mahesh Pra- 55 bL. LOR (P. €), 57 (63) 
sad, 1. L. KR., 7 AM., SOF [1885]. | 1860]. j 


(5) Presump- 
fons, 
Attestation of 
deed how far 
oe Of as- 
" sent, 


Destroying or 
refusing to re- 
ceive a docu- 
ment, 
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such an instrument by a relative necessarily imports con- 
currence. It might no doubt be shewn by other evidence 
that when he became en attesting witness he fully under- 
stood what the transaction was, aud that he was a concur- 
rent party to it, Hut from the mere subscription of his name 
that inference does not necessarily arise." “ It constantly 
happens," observed Garth, C. J., in the case first cited, 
“that persons subscribe deeds as witnesses without having 
the least notion what they contain ; and if people were to 
be held bound by an instrument which they so subseribe, 
it might be a dangerous thing to witness any other man’s 
signature.” 

In this connection may be mentioned the presumption 
against a person wilfully destroying a document that he 
was aware of its contents. In Ardeshir Dhanjibhai v. 
The Collector of Surat,’ a curious case, the plaintiff relied 
upon a sanad and petitioned the Mamlatdar of the per- 
eunnah to search for it. The lower Court found that 
the defendant had destroyed what purported to be a copy 
of the sanad. The High Court held that the rule omnia 
pracsumuntur contra spoliatoren? applied, and that it was 
not competent to tne defendant to say that the document. 
was not such a one as could legally be admitted in evi- 
dence, and that, as the plaintiff had omde outa prima facie 
case, he was entitled to succeed. In the same way a person, 
who refuses to receive a registered letter sent by post, can- 


not afterwards plead ignorance of its contents.* 


— at — y —— — — a la —— 


1 Jb., 63. See, however, Mata- 
deen Roy v. Mussoodun Singh, 10 
W. R., 293 [1868], explained in Ram 
Chunder Poddar v, Hari Das Sen. 
In the earlier case two brothers 
were entitled to a property in equal 
shares; one of them conveyed the 
whole property away, and the 
other attested the deed. The 
Jourt inferred that the latter was 
4 consenting party. As to what 
will amount to consent on the part 
of a reversione. and how far the 


— — — — — — 
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concurrence of some of the mem- 
bers of a family may bind the rest, 
see Mayne’s Hindu Law, §§ 592, 
505. 

? 3 Dom. H.C. (A.C.), 116 [1866]. 

3 Armory v. Delamirie, 1 Sm. L. 
Ca., 9th ed., 385. '* If," said Lord 
Holt [Anon 1 Ld. Raym., 731], “a 
man destroys athing that is design- 
ed to be evidence against himself 
a small matter wil] supply it." 

^ Loolf Ali Meah vw. Pearee 
Mohun fioy, 16 W. R., 223 [1571]. 
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Tt is necessary to mention that in the case of parda- I" 
nashin ladies the Court requires very ' clear evidence that 
documents executed by them have heen properly explained 
to and understood by them, and the onus will be on those 
who rely upon such documents to satisfy: the Court that 
the executant was fully aware of the nature of the transac- 
tion.! The ordinary presumption that a party who signs a 
deed knows what he is doing does not in this case apply.? 

Certain documents which may raise an estoppel require (e) Documents 
to be notie ed. rais, MN 

An invoice in most cases does not represent the real Pee ie, 

contraet, though it may be strong evidenee between the 
parties. “If at the time of the sale an invoice if made 
out, or anything passes to shew that the parties meant the 
invoice to be the contract, it would be ; .. but the mere 
fact of an invoice being afterwards made out will not make 
it the real contract, or clothe it with the incidents of one?” 
In Holding v. Elliott* parol evidence was held admissible 
to show that the person whose name appeared upon the 
invoice was in fact not a contracting party, the contract. 
having been made by parol previously, and Pollock, (YB. 
doubted whether in any case an invoice can with propriety 
be called an estoppel. 

But there are othey documents which, when acted. upon, Documents 
may ostop the person responsible for them’ from denying — 
their effect. Of this nature are warehouse receipts, doli- 
very orders, and other documents of that class. These — 
documents represent. goods as being in the custody of a dcliveryordors 
person who holds — for and on account of another, 
and the receipt may amount to an admission by that 
person, that he is a kind of bailee for the other, or to an 
attornment by him to the other. Such documents have 


2 Sudisht Lalv. Sheobharat Koer, L. = R., 3 Cale., 321 [1877]. 


I. L. R., 7 Calc., 245; L. R., 8I. A, A shgar Ally v. Delroos Banoo 
39 [1881] ; Delroos Banoo Begun v. Baron I. L. R., 3 Calc., 324 [1877]. 
Ashyar Ally Khan, 15 B. L. R., a "Per Martin, B., in Holding v. 


167; 23 W. R., 453 [1875]; Ashgar Elliott [1860] 
Ally vw. Delroos Banoo, Begum, *5H. & N., 17. 


Mereantile 
meaning. 


270 O MATTER IN WRITING. [PART I. 


sometimes been described as quas? negotiable but, in fact, 
the issuing of these receipts can amount only to a represen- 
tation (upon which a purchaser for value may be justified 
in acting) that the goods are Iving in the warehouse to the 
order of the person who holds the receipt for the time 
being, for valuable consideration, and without notice of any 
defect in the title of the person from whom he obtained 
the receipt. 

Illustrations of this class of case are to be found in the 
cases of The Ganges Manufacturing Co. v. Sourujmull! 
Knights v. Wiffen? Coventry v. The Great Eastern. Ry. 
(o.,° and Seton v. Lafone,* the facts of which are fully 
set outan other chapters. 

It would seem that in order to raise an estoppel by the 
delivery of, or assent to, a document representing goods, the 
document must have a mercantile meaning to the effect 
that the goods sold have been separated from other goods, 
and are held by the detendant for the benefit of the plain- 
tiff.’ 

The ease of Farmeloe v. Bain® shews that the issuing of 
a written andertakmg may not amount to a representation to 
all the world. The defendants sold to Burrs & Co. 100 tons 
of unappropriated zinc and gave them four documents, each 
containing a specifie. undertaking in writing to deliver 
2 tons of zinc to their order, receiving m payment a bill 
whieh was subsequently dishonored. The plaintiffs bought 
of Burrs & Co. 50 tons of zinc, and two of the above docu- 
ments were iudorsed and delivered by Burrs & Co. to the 
plaintiffs, who accepted the bills for the price. Burrs & Co. 
tuled, and the defendants as unpaid vendors refused. to 


PT. L. R., 5 Calc, 609 [185850]. 4 Taunt., Gt [1812]; White v. 
2 L. R., 5 Q. B., 660 [1870]. Wilks, 5 Taunt. 176|1813] ; White- 
3 L. R., 11 Q. B. D., 776 [1885]. house v. Frost, 12 East., 614 [1810] 
^ L. R., 19 Q. B. D., OS [1587], as to unappropriated goods. As 
5 See the observations of Brett, — to railway receipts, see Zhe Great 


L.J., upon Knights v. Wiflen, in 


Sime ve Anglo Ainerieen Tele- 


graph Co, L. R, 5 Q.B. D, at 


p. 212. See alse {usien v. Craven, 


Indian Peninsular Railay Co. v. 
Hanmaidass Ramkison, TY. L. R., 
14 Bom., 57 [18989]. 

€ L. R., 1 C. P. D,, 4415 [1876]. 
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deliver the goods to the plaintiffs. It was argued that the 
defendants, having induced the plaintiffs’to alter their posi- 
tion to their prejudice upon the faifh of the defendants’ 
undertaking to deliver the goods to the indorsed order of 
Burrs & Co., were estopped from setting ap, as against 
the plaintiffs, their right as unpaid vendors to stop the 
goods ; but the Court bud that the documents in question 
were not known documents among merchants, and amounted 
to a mere undertaking between the plaintiffs and their 
immediate vendees. 

A hill of lading is generally prima farie and not con- — — 
clusive evidence against the shipowners.! [n Grant v. Bonaire o 
Norway} the master of a ship signing bills of lading for Minds) 
goods which had not been shipped was held not to be the 
agent of the owner so as to make the owner responsible 
to the indorsees of the bills who had made advances upon 
the faith of the bills so signed, Coa v. Druce is a similar 
sase. The representation in these cases was made by the 
master without authority, and the nature and limitations 
of that authority being known in the mercantile world, the 
indorsees of the bills were not justified in assuming that 
the master had authority to sign. In Lisaman v. Christie? 
however, the charter-party provided that the bill of lading 
should be conclusive evidence as against the owners as to 
the quantity of cargo received. Lt was held that the shi p- 
owners were estopped by the state ment in the bill of lading 
from denying that the full amount of cargo stated therein 
had been shipped. 

The case of a difference note accepted in part payment eL ad 
of a debt is illustrated by The Seide, Punjab and Delhi ditfercuce 
Dank v. Mudoosooden. Chow ry," an action for the non-ac- m 
ceptance of Government paper. The defendants admitted 
a previous debt, but pleaded that they had paid a sum in 

cash and a "on sum into Cont, and that, 10 respi et of 


— — ·— Ag np nei 





- a Le — 
a ve ee sew TT. — tw =m CP 


1 see MT V. Christie, L. R., s Lh. Gn 18 Q. En D., 147 
19 Q. B. D., 555 (340), per Lin. [1 S86]. 
L. J. [1587]. ^ b. R., 19 Q. B. D., 533 [1887]. 


2 10 C. B., 665 [1851]. 5 Bourke, O. C., P22 [1865]. 
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the balance due, the plaintiff Dank had accepted an assign- 
ment of a debt due by A to D in the shape of a difference 
bill accepted by D in part payment of the amount due. On 
the part of the plaintiff, it was alleged, that this assignment 
was offered torthem as a part payment of the debt due by 
the defendants, but that they had refused to receive it in 
that light, and that it had been taken by them as a banking 
transaction for realisation on behalf of A. The document 
of assignment was in the nature of a promissory note. 
Phear, J., after pointing out that the transactions between 
the parties were of a gambling nature and that no equities 
arose upon the case, remarked : “ The plaintiffs admit the 
receipt of the document and a Court of law must look at 
the document itself... Mr. Lathbury admits consideration, 
and fairly says that if he had read the document more 
'urefully he never could have received it atall. But there 
ure two parties to the contract--the Bank took the docu- 
ment, and unless the other parties were aware that it was 
taken with modification or alteration in its terms, they must 
be bound by it... The Bank have had the paper in their 
custody ever since. I must, therefore, conclude that the 
suit at all events was premature.” 

The estoppels which may arise in connection with the 
rendering of accounts requires mention. In Van Lassell 
v. Suck! certain agents and brokers in London supplied 
coals to a steamer inthe year 1856. As agents of the 
ship they received the freights payable in London, and out 
of the proceeds furnished supplies, and paid the expenses 
incurred by the steamer in England, making out debit and 
credit, accounts upon each voyage which they forwarded to 
the owners abroad, including in the accounts the coals sup- 
plied upon each voyage. These accounts shewed a balance 
of L1-4-6 against the owners, but it appeared that upon 


r 
113 Moo. P. C., 185 [1859]. See ton, 4 B. & C., 715 [1525]; Dails 
this casesub nom. The West Fries- v. Lloyd, 12 A. & E. (Q. B.), 531 
land, 1 Swa., 456. Sce Cave v. Mills, [148]; Skyring v. Greenmood, 4 B. 
7 H. & N., 913 [18562] ; Shaw v. Pic-  & C., 281 [1825], as to accounts, 
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a previous agency account from 1854 to 1856 a further Estoppet 
l against agent 


sum was due to the agents. The agents appropriated to appropriating, 
this previous account the sums received by them in 1856, — aed 
and brought a suit for the price of the coals supplied in UM 
that year as necessaries supplied and paid fos, in order to specific items, 
obtain a charge upon the ship. Their Lordships of the 

Privy Council observed : “ There is no principle which 

an enable the respondents thus to make the supplies’ of 

coals a separate and distinct account ;" and held that the 

arrest. of the ship was unjustifiable. 

The general principle is stated by Bayley, J., in Sémson Principle of 
v. Ingham! : “A party who pays money has a right to apply “ Mud 
that payment as he thinks fit. If there are several debts 
due from him he has a right to say to which of those debts 
the payment shall be applied. If he does not make a 
specitic application at the time of payment, then the right 
of appheation generally devolves on the party who receives 
the money." But the election is not complete until com- 
municated to the opposite party. The case now cited was 
one between bankers, and the following rule was laid down 
as to bankers pass books :—“ If a hook had been kept for Banker's pass 
the common use of both parties as a pass boek, and that had — 
been communicated to the opposite party, then the party 
making such entries would have been precluded: from al- 
tering that account ; but entries made by a man in books 
which he keeps for his own private purposes, are not con- 
clusive on him until he has made a communication on the 
subject of those entries to the opposite party. Until that 
time he continues to have the option of applying the several 
payments as he thinks fit.’ 

1t may be mentioned that the register, flag, and pass of a 
ship carry with them the presumption that they are true and 
correct. and the owner is not at liberty to averagainst them.’ 


723. & C., 65 [1823]. See forthe v. Balhishen Jas, 1l. L. R., 3 All., 
effect of au admission as to the 328 11880. 


. e s g r^ i : 
rate of interest in an account ? Jb., 53, per bayley, J 
stated by a banker. Makundi Kum " see The Laura, 12 L. 'T. Rep. 
(N. 8), 685 [1565]. : 


C, LE 15 


214 MATTER IN WRITING. [PART I. 


() Awardsand — In this connection the conclusiveness of awards and agrec- 
sc eapi tae ments in writing to refer to arbitration may be noticed. 
Bias Contract and agreement between the parties being a clear 
and well-defined ground of relief, the Courts vill enforce 
an award m&de upon a submission to arbitrators on whose 
part no misconduct or mistake appears. So where two 
widows of a deceased Hindu agreed to refer the question of 
their rights to arbitrators, (ineluding the question whether 
the plaintiff had not been separated from her husband 
during his lifetime, and had not received a fixed allowance 
from him, having become disentitled to succeed him on 
account of her unchastity,) their Lordships of the Privy 
Council held the award to be binding and remarked : * The 
arbitrators, so far as appears, were gentlemen of some posi- 
tion in the neighbourhood, and apparently must have been 
well competent to decide such a question as this between 
the two widows. It may also be observed that probably it 
was the very best tribunal to which a dispute of this kind 
could be referred,’ 
Tribunal a" In Commins v. Heard? the question was whether tho 
oe. ny es lunt was concluded hy an award from alleging that 
the entire amotnt of his claim was due to him. Lush, J., 
said: * Iam of opinion that he is concluded, and that the 
award is binding between the parties in all matters which 
it professes to decide, It was contended that an award is 
not an estoppel, and that the parties are not concluded by 
an award, and that it is distinguishable from a judgment, 
which it is admitted would have bound the parties. The 
contention was that it was so distinguishable, because an 
award was an adjudication by a tribunal appointed by the 
parties, and not one constituted by the sovereign power 
niens wa. Within the realm. It is impossible, to my mind, to suggest 
pu st any good ground of distinction between these two, when 
we consider that the reason why a matter once adjudicated 


! Per Lord Westbury‘in Eshen ? Rani Bhagotiv. Rani Chandan, 
Chunder Singh v. Shama Churn L. L. R., 11 Cale., 386 [1885]. 
Bhutto, 11 M. I. A., 7 (21) [1865]. 8 L. R., tQ. B., 669 (672) [1860 
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upon is not permitted to be opened again, is because it is 
expedient that there should be an end to litigation. When 
once a matter has been decided between parties, the parties 
ought to be concluded by the adjudication, whatever it may 
be. ... It is not a new doctrine that an award is a bar."! 

A fortiori an award followed by the judgment of the 
Court is conclusive upon the matters in issue, and, as 
between the parties, has the same effect as an ordinary 
judgment of a competent Court.? 


In Muhammad Newaz Khan v. Alam Khan,’ a suit to Award invalid 
styhlich 9 elati shay — URS — asas M part may 
establish a claim to share property by right of inheritance, yet have iewal 


an award was held to operate as a bar to the suit. An wlidity. 
application to file the award under section 525 of the Code 
had been rejected on the ground that the office of a lum- 
berdar to which the award (Znter alia) related was not a 
matter of civil jurisdiction, The Judicial Committee held 
that, although the application under section 525 was re- 
fused, that merely left the award to have its ordinary legal 
validity, remarking : “ In order to make the refusal to file 
an award a binding judgment against its validity on the 
ground of the partiality of the arbitrator, it would be át 
least necessary to shew that the point was'definitely raised 
and put in issue and made the subject of trial. The validity 
of the award as an award was never directly and substan- 
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! “The award of an arbitrator Newall v. Elliott, 1 H. & C., 797 
concludes the right unless you can. (800 —892) [1805]. 


impeach the award." Whitehead T | 
V. Tattersall, 1 A. & E., 499 [1534]; It qaseer Mahton V. Chuni 
TOM E FIC Singh, l1. L. R. sale., 79 S 
“J think that the kind of admis- — 7507 I. L. R.,7 Calc | 727 [1881]. 
sion which has been relied on here Parties may by their conduct be 
is to be taken advantage of, not held estopped from objecting that 
as an estoppel, but as showing that the time for filing an award has 
there was no Cause of action " not been enlarged when they act 
Per Campbell, C, J.: “The prin as if the arbitrator is still exercis- 
7 ft : 445 1. e w (4 1 > 4 — F f sl : T 
ciple of estoppel is that whether P> * valid authority. Tyerman v. 
i i Eo ` ° (QNM. * 7 , E "3 TV TIAL 
there bea cause of action or not, nth, 6 BL & BL, 719 (725) [1856]. 
the party cannot allego it. Hero see Kupu Rau v. Veukataramag- 
i K. 1 Dk Jv "ir s ’ | , ids % me. ‘ 3,4401 
the defence is that no cause of Vh I. L. ie, 4 Mad., 511 [I581], 
action existed," per Coleridge, J., 
in Parkes v. Smith 15 Q. B., 312 
[1500]. See per «argumentum in 8 F, L. R., 15 Cale., 414 [1891]. 





where the procedure before an 
uimpire was acquiesced in, 


But is only 
conclusive 
upon the 
points in dis- 
pulé, 


Submission to 
and award by 
puncehayet, 


The eontract 
between the 
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tially in issue in that application. In this action respect- 
ing the land alone, the award can be separated as to it 
from the office of lumberdar.” 

But in any case the award to be conclusive must be upon 
the points in ‘dispute, and cannot be held to be a decision 
by inference! In Newall v. Elliott? an instructive case, 
proceedings in Chancery for the infringement of a patent, 
the validity of which was in dispute, were referred to an 
arbitrator who awarded that the patent was not illegal and 
void. The Court of Exchequer expressed an opinion during 
the argument in an action between the same parties for 
another infringement that there was no estoppel. 

Whether a submission to, and an award by, a puuchayet 
are equally binding, may be doubted. In Mussamut Rubee 
Koor v. Jewut Ram} the award of a punchayet holding that 
a Hindoo woman, who subsequently embraced the Maho- 
medan faith, had by her unchastity forfeited her right to 
the property claimed, was upheld by the Sudder Dewanny 
Adawlut, but it appeared that at the time of suit she was 
living with another man and had acquiesced m the award. 
Ina case from Bombay their Lordships of the Privy Council 
having regard fo the Bombay Regulations* which prevent 
the decision of a punchayet from being considered as a 
regular award, and to the conduct of the parties, held that 
no effectual reference to arbitration had taken place, and 
that the decision of the punchayet fixing a line of boundary 
might be shewn to be inequitable. “ Viewed as a matter 
of agreement," said their Lordships, * it would be unsafe 
to rely upon it.” 

In the class of cases now under consideration the con- 
tract between the parties 1s to be looked to. Thus in 
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|! " Every estoppel, because it 
concludeth a man to acknowledge 
the truth, must be certain to every 
intent, and not to be taken by 
argument or inference.” *Co. Lit., 
UTR 


BL H.& C, 797 [1863]. 


8 2 Sel. Rep., Ed. 1868, 332 [1818]. 

^ Bom. Reg. XVII of 1827, Ch. 
2. s. dt; Bom. Reg. VI of 1830, 
gs. 4, 0. 

5 Mokiucddims of Mouza Kankun- 
wady v. Enamdar Brahmins, T 
WRP. C.) 8 [1815]. 
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Carlisles Nephews § Co. v. Ricknauth Bucktedrmull,! the partios is to be 
contract provided that all disputes between.the parties were ere — 
to be referred to arbitration, but there was also a stipula- 
tion that the plaintiffs were not to sell goods of a certain 
description to any one but the defendants before the Lst 
December 1881. The plaintiffs, in breach of this stipula- 
tion, on the 15th August 1881 contracted with other buyers 
for the sale of goods of the same description at a lower 
price, on the terms that the goods were not to arrive in 
Calcutta till after the 31st December. The defendants, 
relying upon this breach, refused to accept any goods under 
the contract, and refused to pay damages to the plaintiffs 
or to go to arbitration, The plaintiffs then appointed an 
arbitrator who awarded in their favour the difference be- 
tween the contract price and the market value of the goods. 
The plaintiffs sued for this amount and rehed upon the ar- 
bitration clause, which provided that, if cither buyers or 
sellers failed to name an arbitrator within two days, the 
decision of the arbitrator named by the other party was to 
be final. The Court held that the defendants were not 
estopped by this clause from setting up the plaintiffs’ breath 
of the stipulation that they were not tossell other goods 
within the time limited. The stipulation itself amounted 
to a condition precedent to any obligation attaching to the 


4 


defendants to accept any of the goods. 

The questions arising in this class of cases are, it is ap- Provisions of 
prehended, to be determined by a reference to the terms of Act! vf 1577 
the Specific Relief Act? and the Code of Civil Procedure. 

By section 21 of the former enactment, no contract. to refer 
to arbitration shall be specifically enforced save as provid- 
ed by the Code of Civil Procedure ; “ but if any person 
who has made such a contract, and has refused to perform 
it, sues in respect of any subject, which he has contracted 
to refer, the existence of such a contract shall bar the suit," 


| pb. R., 8 Cale.. S09 [1882]. 2 Aet Lof IS77. 
3 Act XIV of 1582. : 


and Act XIV 
of 18582. 


218 MATTER IN WRITING. [PART L 


and he will be estopped from denying the contract upon 
the faith of which the other party has relied. 

The Code of Civil Procedure! provides for awards made 
in pending suits which may be made decrees of the Court? 
for private abreements to refer to arbitration which may 
be filed in Court and enforced in like manner,’ and for the 
enforcement of awards made in private references to arbi- 
tration. The grounds upon which the Court may modify, 
correct, remit, or set aside such awards are enumerated in 
sections 518—221. 


1 Act XIV of 1882, ® Tb., ss. 523, 594. 
9 IU, , ss. 506—522, ^ Tb., ss, 525, 526. 


CHAPTER XI. 
ADMISSIONS IN THE (OURSE OF JUDICIAL PROCEEDINGS. 


Admissions in the course of Judicial Proceedings—Connect the two branches 
of estoppel—Rule stated in two ways—1. Has a material issue beon 
tried upon the admission ? if so the admission works an estoppel-—Civa 
Rau Nanajiv. Jecana Rau [1861].—2. Conclusive admissions are refor- 
able to the rule of estoppel by conduet—A party may not approbate and 
reprobate--Parties may not vary their case on appeal—Lstoppel by con- 
sent to material step in proccedings—Mistake may be shewn where no 
change of position—Admission must relate to an existing fact—Est8ppel 
by conduct in course of previous suit--Waiver of rights—Conduct caus- 
ing tho other party to alter his position—-A party may not take up incon- 
sistont positions—-Conduct must be unequivocal, that is, the estoppel 
must be clearly made out—The consideration for the act must be looked 
to and the circumstances are to be examined — M usst, Oudey Koowur v, 
Musst. Ladoo [1870] — Admission must be between tho same parties —Rule 
where admission is by pleading-—Statements made to defeat third parties 

Dis- 

tinguishable from agreements purporting to oust jurisdiction — Privy 

Council, Allahabad, and Calcutta decisions —Compromises pendeate lite — 

How enforceable, s, 275, Act ALV of 1882—Conflict of authority — Prin- 

ciples upon which compromises are enforced—Tho eonduct of the parties 

is to be regardod—Abandonment of compromise—Apreements in supor- 


~- Admissions are 1n all cases evidence-—Avreoments not to appeal 





session of decrees, when sanetioned by the Court-— Pesani v. Afterpey- 

Gereral of Gibraltar (A874}J—Sudasiea Pillai v. Ramalinga Pillai [1875] 

—Caleutta decisions-~Allahabad docisions—Suggestod rulo—Judginent- 

debtor not estopped by conduct in oxecution- proceedings, 

Ld 

lr has been seen that Admissions are rules of Evidence an on x 
> - i iis the course o 
founded upon Representations and closely allied to them Judicial Pro- 
— v . "m NN COTES NM lén eee ee Ccoedinss, 
but less powerful in degree, being statements suggesting 
inferences as to facts but not operating as conclusive proof 
of the matters admitted. Representations made in the 
course of Judicial Proceedings may amount to an estoppel, 
or may only be regarded as evidence upon the subject 
matter of the admission.! 


b ` > e . a 
The rule as to the conclusiveness of admissions made In Connect the 
two branches 


the course of judicial proceedings appears to form the con- of ostoppel. 


1 Evidence Act I of 1972, ss, 17—31. See supra, pp. 4, 29, 20. 


Rule stated in 
two ways, 
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terial issue 
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upon the ard- 
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the admission 
works an es- 
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necting link between the subject of Estoppel by Represen- 
tation and the subject of Res Judicata. 

The general rule kas been stated in terms to be that, to 
raise an estoppel by admission in previous judicial proceed- 
ings, a particular issue must be tried, and material facts 
found affirmatively,! and in this view the subject approaches 
very closely to res judicata, But parties may, by their 
conduct, be held estopped from denying the effect of their 
admissions in previous proceedings, even where no issue 
has been expressly decided, and it is apprehended that all 
conclusive admissions are referable to conduct. 

In a Calentta ease? Sir Barnes Peacock accentuates the 
test first indicated. In a suit for rent it was found that 
a pottah, which bad been filed in two previous suits (in 
Which its validity was not enquired into,) was not genuine. 
The plaintiff sought to have the defendant estopped by an 
admission made by him in one of the previous suits to the 
effect that he held under a maurasi pottah. The Chief 
Justice remarked: “If a particular issue had been tried 
in the former suit, and that issue was material, then it 
might have amounted to an estoppel.” In Srmut Rajah 
Moottoo Vijaya v. Katama Natehiar® it appeared that the 
appellant, in a former appeal to the Privy Council, had 
abandoned kis claim under a will. The decision being 
against him, he instituted a fresh suit to establish the will. 
It was held that the former Privy Council decision operated 
as res judicata as a suit beard and determined by a Court 
of competent jurisdiction, the validity of the will being 
properly at issue n the first appeal. 

The same rule is laid down in a less concise form in a 
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1 Civa Rau Nanaji wv. Jevana ?* 11 Moo., I. A. 50; 10 W. R., 
Rau, 2 Mad. H. C., 31 [1861]. (P. C.) 1 [1806]. See Oomanauth 

2 Tipeedie v. Poorno Chunder Roy Chowdhry v. Roghonauth Mit- 
Gangooly, 8W.R., 125 [1867] distin- ter, Marsh 43; W. R., 1862 to 1864 
guishing Koylash Chunder Ghosev. (F. B.), 10. Bepin Beharee Sircar 
Kheltermonee Dossee 2 W.R., Act v. Rajah Nilmonee Singh, 25 W.R., 
X, lin. 57 [1365]. | 125 (1870 
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Madras case! to the following effect :—A statement for the 
purpose of a judicial proceeding can only, be conclusive m 
another proceeding as to such material facts embodied 
therein as have been found affirmatively to warrant the 
judgment of the Court upon the issues joined. Such state- 
ments are only representations, and can only he conclusive 
if the other party has acted upon them and has altered his 
position. They are conclusive, not merely because they 
are the statements of the parties, but because, for the pur- 
poses of present and prospective litigation, they must be 
taken to be the truth. Admissions which do not come 
within this description are receivable in evidence against, 
the parties making them and those claiming under hem, 
but do not amount to an estoppel.? 

In the case now cited the plaintiff's predecessor in title, GY" Pan 


ADAJ n. 

Sundarabayi, in 1846 sued as a pauper disclaiming the pos- i ean laa 
session of certain property, and the defendanf's father peti- ^ ~ 
tioned to dispauper her, and obtained the decision of the 
Court, in a miscellaneous proceeding, that Sandarabayr was 
then in possession of this very propertv. The plaintiff 
now sued for the same property, and was met by the obgec- 
tion that he was estopped by Sundarabayiss disclaimer in the 
pauper suit. The Court held that, even if the disclaimer 
could operate as an estoppel, the allegation of the defend- 
ant’s father found to be true by the former Court would 
also be an estoppel, and * estoppel against estoppel setteth 
the matter at large 2” that under the system of pleading in 
India the statements of the parties in the previous. suit 
might be treated as estoppels or admissions within the de- 
finition of the above rule,* but that Sundarabayr's disclaimer 


3 Civa Rau Nanaji v. Jevana 4 “Tt js trae,” observed Phillips 
Rau, 2 Mad. H. C., 31 [1864] ap- and Holloway J. J.. ‘as pointed 
proved in Vallabh Bhula v. Rama, out by Baron Parke [Coilean v. 
9 Bom. H. C. R., 65 [1872]. See . Rutlin, 2 Exch., 662 (1843)] that an 
Abdul Rahim v. Madhavrav, Y. L. estoppel ^? pais need not be plead- 


R., 11 Bom., 78 (82) [1889]. ed in order to make it obliga- 
? 2 Mad. H. C., 94. tory. The present admission falls 


8 Co, Inst. 3925. under the class of admissions made 


(2) Conclusive 


admissions are - 


referable tothe 
rule of estoppel 
by conduct. 


A party cannot 
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respect of the 
same matter. 
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had never been acted upon in the proceeding to dispauper 
her, because the defendant's father successfully proved Sun- 
darabayi’s statements to be false, and her representation 
that she had no propert y could not conclude the plaintiff 

It is apprehended that the rule of estoppel by conduct 
is the rale by which this class of cases is to be determined, 
In many of the cases hereafter to be noticed the issue 
between the parties was raised only by implication. In 
considering these cases, it will be found that the position of 
the party affected is chiefly to be looked to. 

The rule, in whatever manner stated, amounts to this, that 
a party cannot approbate and reprobate in respect of the 
same ‘matter.’ Thus, where the defendant accepted tho 
plaintiff's valuation of certain consolidated suits in an appeal 
to the High Court, it was held that she could not afterwards 
be allowed to object to the valuation for the purpose of 
hindering an appeal to the Privy Council. “She had,” as 
their Lordships of the Privy Council observed, “ obtained 
the benefit of an appeal to the High Court by adopting the 
She cannot afterwards come here and 


mr M Ó 


plaintiff's valuation. 
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by statements in the course of 
judicial proceediugs;" and as to 
bills in equity and pleadings at 

tommon Law the following rule is 
given by Baron Parke: —' It would 
seem that those (bills in equity) 
as well as pleadings at Common 
Law are not to be treated as bosi- 
tive allegations of the truth of the 
facts therein for all purposes, but 
only as statements of the case of 
the party to be admitted or denied 
by the opposite side, and if denied 
to be proved and ultimately sub- 
mitted for judicial decision.’ There 
is no doubt whatever that with our 
system of pleading we could not 
properly exclude any allegation of 
a party as the Court, in Boileau v. 
Rutlin, excluded this bill in equity. 
That rulo rests, as we all know, 
upon the wholly fanciful character 
of sueh documents." 


! The C erm the prin- 
ciple of Pickard v. Sears {6 A. & 
E., 469) and Freeman v. Cooke [6 
Exch., 654], as explained by Lord 
Campbell in Howard v. Hudson 
[2 El. & BL, 10] and observed : 
‘It is unnecessary now to dis- 
cuss the wild lengths to which this 
principle was pushed in some cases 


in Eug!land and by many in this 
country." To this may be added 


the remark of the Privy Council in 
Surendro Keshub Roy v. Doorga 
Soondery Dossee: “The word 
‘estop’ is often used in Indian 
cases very loosely to denote obliga- 
tions which do not rest upon estop- 
pel at all.” [L L. Ro, 19 Cak., 
932]. 

2 Kristo Indro Saha v. Huro- 
monee Dassee, L. R., 1 I. A., 84 (88) 
[1573]. See supra, p. 167 (n) 3 
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object to that valuation. The Judge ought to have given 

more weight to the acts of the parties, and not have reject- 

ed the application on the ground of yvalue.”! 

It is a more or less clear principle that parties are not Parties may. 

E — — d not vary their 

allowed to vary a ease which they have setup in a lower case on appeal 

sourt? In Mohima Chunder Roy Chowdhry v. Ram Kishore oe 

Acharjee Chowdhry? Couch, C.J., observed : “ When par- sions — 

ties allow a suit to be conducted in the lower Courts as low. 

if a certain fact were admitted, they cannot afterwards, 

in special appeal, question it and recede from the tacit ad- 

mission. J acted upon this principle in Devaje Goyaji v. 

G'odadbhas Godebha,* which was appealed to the Judicial: 

Jommittee of the Privy Council, and the judgment? was 

confirmed. There being an objection that there was no evi- 

dence to connect the plaintiffs with the parties to a certain 

deed, I said : * this objection was not taken in the grounds 

of appeal to the Judge, and appears not to have been taken 

before the Munsif. The suit appears to have been con- 

ducted as if this were admitted : and when that is the ease, 

we think an objection of want of evidence of the fact can- 

not be taken on special appeal. — Straey v. Blake’ and Doe 

dem. Child v. loe are instances of the application of this 

principle. ” 

In Motichand v. Dadabha’’ the plaintiff contended SUC- 

cessfully before the lower Court that his suit was mere ly 

for a declaration of title to a house, that he did not seek 

any consequential relief, and that therefore a ten-r upee 


— was sufficient. for his pe unt. 


` 
row -—p orm ap- — — — —— — A0 — 


— — — 
--— — — 


17h. See L. R., 1 I. A., 84 (88). 

2 See Nidha Choudhry v. Bun- 
dah Lal Thakoor, © W. R., 289 
[1866]. 

8 15 B. L. R., 142; 23 W. R., 174 
[1875]. 

^ 2 Bom., H. C , 28 [1865]. 

51 M. & W.,1608[1836]: “ If the 
parties have a particular contro- 
versy, and it seems plain that a 
certain fact is admitted between 
them in the course of that contro- 


U n ‘pet me the 
versy, may not the jury, as men d 
common sense, draw the same con- 
clusion as to that fact as if it were 
formally proved before them?” 
Per Alderson, B., at p. 173. 

? 1 E. & B., 279 [1852], where an 
order for inspection of a lease was 
made on the assumption that a 
statement, not being disputed, was 
admitted to be true in fact. 


711 Bom, H. C., 186 [1371]. 


Estoppol hy 
consent. to 
material step 
in proceedings. 
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plaintiff it was objected that no appeal lay, and the plain- 
tiff thereupon contended that the subject-matter of the 
suit was the house to which he sought to have his right de- 
Glared, and that the value of the subject-matter was the 
value of the house itself. The Court decided the case upon 
another point, but doubted whether the plaintiff could be 
permitted to alter his case on appeal, 

So where a special appellant consented to a remand of 
the case by the lower Court, he was not heard on appeal 
to say that the remand was illegal, and the High Court 
observed : “ When a party submits, without making all the 


resistance in his power, to the taking of any material step 


Mistake may 
beshewn where 
no change of 
position, 


in proceedings, he cannot afterwards be heard to complain 
of the legality of the step as an integral part of the pro- 
ceedings? In Coler v. Walters? it was held that the 
plaintiff, having raised. the question of the construction of 
a will in a suit to which he was not properly a party, was 
bound by the decision in that suit. And where a party has 
taken an active part in proceedings and contested the case 
upon the merits, he cannot afterwards say in special appeal 
that he has been unnecessarily made a party although that 
may be the fact;* and, a fortiori, where a plaintiff has 
made another person a party to the suit, he cannot get rid 
of the effect of his own act.* 

Where the vakils on both sides have accepted certain 
issues and no mistake or misapprehension is shewn, it would 
appear that the parties will be confined to such issues.’ 

But a party to a cause who is proved to have made ad- 
missions may defeat their effect by shewing that they were 
made under mistake of law, provided that no person has 
been induced by them to alter his condition ;° and an es- 
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1 (!holam Murteya Chowdhry v. * Sham Chand v. Doya Moyee, 9 
Goluck Chunder Roy, 3 W. R., 191. W. R., 388 [1868]. 
[1865]. 5 Mussumut Sabitra Monee v. 
2 L. R.. 17 Eq., 202 [1873]. Mudhoo Soodun Singh, Marsh.,519 
8 Krislo Gopal Shaha v. Ka- [1855]. 


sheenauth Shaha, 60 W. R., 06 6 Newton v. Liddiard, 12 Q. B, 
1560. | (A. & E), 925 [1848]. 
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toppel, as already pointed out, must, in order to be opera- 

tive, relate to an existing fact. Thus in' Morgan v. Couch- — , 
man, a statement in an affidavit filed by the plaintiff in an existing 
bankruptcy proceedings was held not conclusive, so as to“ 
prevent him from recovering the debt from the true debtor, 

since the allegation as to payment by the defendant there- 

in contained was not one of fact, but of an inference of 

law drawn by the plaintiff. In discharging a rule which 

had been obtained, Maule, J., observed: ** I confess that if 

I had had to deal with the whole matter, I should have 

thrown the affidavit overboard altogether." 

Parties may by their conduet in the course of a suit pre-» Waiver of 
clude themselves in a subsequent sut from asserting Y ivhts rights. 
which they have waived deliberately. In Janaki Ammal 
v. Aamalathammal,? A sued B as owner by right of inheri- 
tance to recover the property of her deceased koih and, and 
B defended upon the ground of her preferable right to in- 
herit, designedly suppressing a family agreement between 
her and A’s husband, varying the ordinary rules of inheri- 
tance. In that suit A succeeded, and B then sued A to 
recover half the property upon the basis of the family eemp- 
act. The Court held that she could net be allowed to do 
so, since she had waived her rights, 

So where the defendants in a previous suit set up the Conduct caus- 
defence that the plaintiff s father was disqualified by in- sone oe ae 
sanity, and took the decision of the Court on that, ground, unl Gann 
and prevented the plaintiff from obt; aining possession, if was, 
in a subsequent suit brought by the pluintil If as heir to 
establish his title, held that the defendants were estopped 
irom saying that the pl: inti s father was not t disqui thea, 


3 m C. B., 100 qu 53}, "ee matter onir threc Courts, de- 
supra, pp. 38, 39. signedly keeping back the com- 

? 7 Mad., H: C., 263 [1873]. Hol- pact upon which she now sceks to 
loway, Actg. C. J., observed “The — insist. There can be no stronger 
plaintiff now insists upon a valid case of an absolute waiver of that 
family compact, varying the ordi- contract and of conduct rendering 
nary rules of inheritance. She it wholly inequitable to permit 
has, however, previously appealed — her now to insist upon it.” 
to that general rule, litigated the 


A party may 
not take up 
nc onsjstent 
positions, 


Landlord and 
tenant. 
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They could not be allowed to come into Court and plead one 
defence, and then, having forced the plaintiff to take up the 
position which they then: assigned to him, turn round and 
say that he ought to go back to his former position.! 

In a suit upon a mortgage the defendant, upon his con- 
struction of the transaction, contended that the suit was pre- 
mature, and the Court accepted that view rightly or wrong- 
ly. The plaintiff again sued after the due date, and the 
defendant pleaded limitation. It was held that it was not 
open to him to raise the defence.’ 

An example of the principle of estoppel is to be found in 
-a case where a tenant in a rent-suit sets up an adverse title 
under a third party, and the landlord, instead of proceed- 
ing to enforce Ins claim for rent, withdraws the suit and 
brings an ejectment. The tenant by his admission inthe 
former suit has forfeited all right to remain upon the land. 
* He cannot one day say that he does not hold under the 
plaintiff, and the next dav, when the plaintiff takes him at 
his word, turn round and say that he is going to continue 
his tenant.’ 

in Sulyabhama Dassee v. Krishna Chinder Chatterjee," 
the defendants sold the lands in suit to the plaintiff in 1844, 
and continued in possession as her tenants till 1872, when 


their real rights; or even if the 
defence had been founded upon a 
boná-fide mistake, and they had 
found out their mistake in the 
course of the trial, and had ap- 


! Pri) Bhookun Lall Amustee v. 
Mohadeo Dobey, VW. R, 422; 
15 B. b. R., 115 (n) [1872]. 

2 Musst. Bihee Efatoonnisst v. 
Whondhar Khoda Newaz, 21 W. 


R., 374 [1874]. 

9 Dabee Misser v. Mangur Meah, 
2 €. L. R., 208 [1875]; Sonaollah 
v. Juutmooddeen, 214 W. R., 273 
[1575]. 

“L he R60 Cale., 55 pees 
"Tt may be," said Garth, C.J., 
“that if the defendants had mere- 
ly verbally disclaimed their land- 
lord’s title before suit, and had 
pleaded their occupancy title when 
the suit was brought, their parol 
disclaimer might not have affected 


plied to withdraw their defence 
and plead their right of occupancy, 
it is possible that (subject to the 
question of costs) they might. pro- 
perly have been allowed to take 
advantase of their true position. 
Bat that certainly was not the case 
here...We think that by their own 
conduct they have forfeited the 
right which they now claim, and 
that the Court ought not to assist 
persons who knowingly attempt 
these frauds.” 
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she called on them to quit and they disclaimed her title by 
parol. In answer to a suit for ejectniept the defendants 
set up an adverse title in themselves, but being defeated 
upon that ground they contended in the lower Appellate 
Court, in the alternative, that they were octupancy raiyats 
and could not be ejected. This fact had been established 
by the plaintiffs own evidence in the first Court, but the 
High Court held that the defendants should not be allow- 
ed to change the whole nature of their case, and set up on 
appeal a plea. which they had directly and fraudulently 
repudiated in the Court below.! 

In Roberts v. Madocks} the grantor of an annuity had Admission as 
admitted, in bis answer to a bill in Chancery, that tle an- ae 
nuity was a subsisting charge on his estates, and the decree 
and proceedings in the suit had treated the annuity as valid. 

The grantor’s devisee was restrained from proceeding at 

law to set aside the annuity for want of a memorial. And As to construc- 
where a party has placed a certain construction upon a con- hs — 
tract in the course of a suit, he may, under certain circum— 

stances, be estopped from asserting that it was different from 

what he has alleged. 

But, in order to raise an estoppel, the conduct which is Conduct must 
relied upon to produce that effect must be shewn to be un- x “that is the 
equivocal, and the admission must be clearly made out. nc se te 
Thus, to petition 1 for the postponement of a sale in execu- out. 
tion of a decree is not an intentional causing or permitting 
the decree-holder to believe thatthe jude ne N admits 
that the decree can be legally executed. In Mina Kon- 
wari v. Juggut Selani* it was contended that the respondent 


hy filing such petitions had. virtually admitted the pen- 


See note 4, p. 256. 
2 13 Sim., 019 [1845]. 
8 Sco MeConnel v. Murphy, L. 
R., 5 P. C., 203 (220) [1573], where 
the insertion of an alternative case 
in the plaintiffs declaration was 
held not to interfere with other in- 
dependent statements, shewing sub- 
stantially what the contract was. 
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^ I. L. R., 10 Cale., 196 ; L. R., 
10 I. A., 119 [1885]. See Zhakoor 
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I. L. R., 7 Cale., 613 [1881] ; Gir- 
dhari Singh v. Hurdeo Narain 
Singh, L. W., 3 I. A., 280 [1876] ; 
Watson & Co. v. Sham Lal Mitler, 
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deney of the execution, and was, therefore, estopped from 
saying that the execution was barred by limitation, But 
their Lordships of the Privy Council held that the petitions 
to postpone the sale could not be treated as an estoppel 
within the deseription given in the Indian Evidence Act. 
In the same way where certain persons at an auction-sale 
purchased a house to which they claimed to have a title 
already, it was held that they were not estopped from shew- 
ing their title as against one who claimed to be a mort- 
gagee prior to the sale. Their conduct in making the 
purchase could only be regarded as some evidence of an 
admission of title in the mortgagee, which evidence they 
coula explain or rebut; and they may have thought 
would be more to their interest to pay a small sum and 
purchase the supposed rights of the judgment-debtor than 
to engage in litigation to vindicate their title.’ 

The consideration for the act must be looked to, and if 
it the act may reasonably be explained upon any other 
hypothesis no estoppel is to be presumed. 

In Mussamat Oodey Koowur v. Mussamat Ladoo” tue 
plidintiff had in a previous suit, in order to avoid an objec- 
tion taken as to parties, filed a petition disclaiming all inter- 
est in the estate to which she had then only an expectant 
neht, but to which she became afterwards. entitled abso- 


lu tely. The defendant contended that this act raised an 


estoppel, and that the plaintiff had abandoned her right to 
the property. Their Lordships of the Privy Council upon 
this point observed : © [f that is fo prevent her recovering 
the property now m question, it must do so either because 
it operated as a conveyance or as a contract to convey 
the interest which she now claims, or because 1t operated 
by way of estoppel...Their Lordships are of opinion that 
it is quite impossible that it could so operate [as a con- 
veyance or a contract j, and that for two reasons : first, 
because at tho time when she presented. this pet tion she 
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had not in fact any interest in the property at all, and cer- 
tainly had not become entitled to any interest as the heir of 
her son, who was at that time alive; and in the next place, 
there 1s not the least reason to suppose that in the petition 
she in any degree contemplated a conveyance of any such 
right. That was not the rigbt whieh they were consider- 
Ang at all. The main object of the petition was simply to 
enable the redemption suit to go on...Is she in any way 
estopped ?... Even assuming that it does refer to her interest: 
as owner, that is to say, to her present interest as owner, and 
that she is assuming incorrectly that she has some interest 
as heir of*her husband, their Lordships are of opinion, that 
her stating that, and professing to resign that in favour of 
Oodey Noowur could not possibly in point of law estop, or 
prevent her from setting up her real right as heir of her 
son when that right actually accrued. There is in the first 
place no consideration whatever for this conveyance of her Consideration. 
particular interest; even if she had it she receives nothing 
for it. Neither does Oodey Koowur act on any representa- 
tion made by her or alter her position in any way. There. 
is no misrepresentation to Oodey Koowur of any sort 6r 
kind. Oodey Koowur was acquainted with the real facts 
of the ease, just as much as Mussamat Ladoo was. Lhe 
real effect of the petition seems rather to be that they 
mutually agreed to represent what was not the fact, for 
the purpose of enabling a certain suig to be carried on.” 

It. follows from the above cases that the admission to be ^ X 
operative must be between the same parties or those claim- oso opa m 
ing under them, In. Vizianagaram Maharaja v. Suryanara Mas 
yana, certain inamdars, in a suit by mortagees vo enforce 
mortgage rights existing since 1842, pleaded in defence 
that the Collector had taken possession of the mam lands 
in 1815, and had determined the inam rights as well as 
the lien of the mortgagees. Subsequently the zemindar 
sued the inamd; ars, claiming o to have determined their rights 
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by a notice to quit. The Judicial Committee held that the 
inamdars admission in the former suit (to which the zemin- 
dar was no party) could not operate as an estoppel, but only 
as an admission, and was not conclusive as such. 

In the case last cited the admission was by pleading.! 
It has been held by the Judicial Committee that a plead- 
ing by two defendants against the suit of another plaintiff 
can never amount to an estoppel as between them,* and the 
rule next to be noticed, that persons against whom an ad- 
mission is sought to be used as conclusive, may shew the 
truth, has been applied to erroncous admissions in pleadings 
made by pure mistake? So in a suit for land where the 
defendant pleaded that the property was his ancestral estate, 
but subsequently obtained evidence to shew that the land 
had many years before been mortgaged to, and bought by, 
his father, the Court observed : “ Respecting transactions 
of so remote a date it 1s quite possible that the defend- 
ant may have been without specific information until he 
met with the aforesaid revenue documents, which shew the 
nature of his title. We are, therefore, of opinion... that 
lió was not estopped...by his previous erroneous plea." 

But where a defendant by his written statement pleaded 
that if an account were taken between him and his partners, 
he would be found not to be indebted to the plaintiff, it was 
held he could not also plead limitation as a bar to the tak- 
ing of the account.” 
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! In. PBhagiandeen Doobey v. 
Mina Baee, 104 Moo. I. A., 487 
(107) [1567], the Judicial Committee 
observe: '* But this mispleading 
has in no degree prevented the 
settlement of proper issues, or pre- 
judiced the fair trial of the real 
question of right between the par- 
ties; and that being the case, it 
would he contrary tó the practice 
of their Lordships to give effect to 
nice and critical objections found- 
ed on the inaccuracy of an Indian 
pleading.” « 


2 Ram Surun Singh v. Musst. 
Pran Pearee, 18 M. I. A., 551 
(559) [1870]. 

8 Krishto Prea Dossee v. Puddo 
Lochun Mytee, 6 W. R., 288 [1566]. 
See Bissessuree Debee v. Jankee 
Doss Mohunt, 1 W. R., 162 [1864]. 

* Rangasvami v. Airisina, 1 
Mad., H. ©., 72 [1362]. See Afo- 
hendro Nath Mullick v. Rakhal 
Doss Sircar, 10 W. R., 344 [1808]. 

5 Dayal Juiraj v. Khalav 
Ladka, 12 Bom. H. C., 97 [1975]. 
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The rule that justice will be done by allowing the parties Truth may be 
to explain their admissions by shewing the circumstances — 
under which they were made is supported by numerous 
cases, but the broad rule is still open to disgussion in the 
case of statements made to defeat third parties.! 

In Choonee Lal v. Shaikh Keramuét Ali? the Court. re- 
marked, ** Certain statements in petition have been made 
by the parties before us as to possession, which are evidently 
false, and we are required to hold them estopped. We do 
not think that they should be so held. In such a case the 
Court will look behind these statements and may determino | 
upon their truth or otherwise and affirm or disallow them 
as seems right and proper." 

Where in answer to a suit two parties combine to make a Statements 
statement to defeat a third party, it has been held that itis Wie? — 
open to either of those two parties to explain the circum- 
stances and shew that the transaction as between themselves 
was not a bond fide one. In such a case the admission is 
not as between them an estoppel, though it would be as 
between them and the party defrauded. Tho Court may, 
therefore, enquire into the transaction and declare it vold.* 

In Vellayen Chetty v. Azyan* the Court observed : “ Tho 
whole effect of the defendants conduct in the former*suit 
amounts to resistance to a just claim, at most an uncon- 
sclentious proceeding, but certainly not such as to operate 
either as an estoppel or forfeiture.” * The fact that the de- 
fendant had in a previous suit set up a fraudulent title in 
his sister did not preclude him from shewing the property 
to be family property. 


— — — — — — — —— 


Payag Patuk, 1 N. W. P. R. Pt. 
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1 See supra pp. 81—589; 262-200, 
Chenvirappav. Putlappa, Y. LR., 
11 Bom., 708 [1857]. 

3 W. R., 1864, 982. See also 
Ram Surohee Singh v. Kashee Roy, 
6 W. R.,176 11866]; Ram Chunder 
Dey v. Kishen Mohun Shaka, 6 


W. H., 08; Vowhut Ram v. Dur- 
baree Singh, 2 Asva, 145 [1807] ; 
Maharaja J ugutendur v. Din Dyal, 
] W. H., 310 [1565] ; Sang Buree v. 
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Thus the admission of a sheristadar who was forbidden 
by the nature of his appointment to hold land, was held not 
to preclude his heirs'from shewing their title to the land.! 

It is scarcely necessary to remark that, although in some 
'ases the truth may be shewn, admissions are in all cases 
evidence against the parties making them, and that, where a 
party has made a statement inconsistent with the case which 
he is setting up, that fact may render it more difficult for 
him to prove his case? 

An important class of cases in which estoppels may arise 
requires to be noticed. A party to a suit may be estopped 
by giving an undertaking, in good faith and for sufficient 
consideration, not to appeal, and thus obtaining some advant- 
age from the other party. This subject is nearly allied to 
that of Compromises, which will be considered in the next 
place, 

The su bject has come before the Judicial Committee of the 
Privy Council on more than one oecasion. In. Ltajymohnn 
Grosswin v. Gourmohun Gossain? their Lordships held that 
à decree of an Appellate Court obtained after a compro- 
mise of the matters in dispute was an adjudication obtained 
not only with great impropriety but in effect, by fraud, it 
being in every sense the duty of the appellant not to prose- 
cute an appeal after a compromise insisted upon by him had 
been entered into. 

In Moonshee Ameer AU v. Maharanee Inderjeet Koer,” 
the appellants counsel in the presence, and with the con- 
sent, of lis client undertook that, in consideration of the 
Court confining its decision to one point only, the validity 
of a certain Mookteruamah, he would not appeal from that 
decision. Their Lordships held that the appeal ought not 
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1 Shaik Mahomed Wayezyv. Musst. 414 M.I. A., 208; 9 B.L. R., 
Suqeeroonissa, 6 W. R., 38 [1860]. 400 [1871]. See also Pisani v. 

2 Fvidence Aet(Tof 1872), s. 31, — Altorney-General of Gibraltar, L. 
See Yashvant Pultu v. Radhabai, R., 5 P. €, 516 [1874]. The objec- 
]. L. R., 14 Bom., 312 (315) [1859]. tion to the appeal should be taken 
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to be entertained as it was brought in violation of good 

faith, the real merits of the case having been withdrawn 

from the Court. below, and observed ,that there was very 

good and sufficient. consideration for such an undertaking 

because, by obtaining a decision upon the one point, the case 

became a case not decided against the appellant, and that 

it was in fact substituting a nonsuit for an adverse verdict, 

leaving the appellant to bring a fresh suit upon the merits. 

These cases were decided before the Contract. Act,! but. J 

in subsequent decisions of the Indian High Courts the effect, #he from 


of section 28 of that Act was considered. That section was parportins ta 
i ; . oust jurisdic- 
explained as referring only to agreements purporting to tin. 
oust the jurisdiction of the Courts. In Anant Das v. Anant Das p, 
Ashburner® the appellant, in consideration of the respon- asi 
dents giving him time to satisfy a decree which they had 
ohtamed against him, agreed not to appeal, and upon the 
appeal contended that the agreement was void under section 
28. The Full Beneh distinguished the rule as laid. down 
in that section,® and held that the rule in Moonshee Ameer 
Ali v. Inderjeet Koert governed the case, 
The law as to this point appears to be well settled, afd cuiua. 
the ruling of the Allahabad Court has Jaen approved in 
Calcutta in the case of Protap Chunder Dass v. Arathgon © 
There the plaintiff took out execution of his deeree, and the 
defendant, in consideration of his being released from arrest, 
and being allowed to pay by imstalmpnts, undertook not to 
appeal, the decree-holder on his part also agreeing. not to 
appeal in respect of that portion of his claim which he had 
failed to establish. The judgment-debtor, however, appealed, 
but the High Court held, following the above decision, that 
the judgment-debtor, having expressly undertaken not. to 
appeal and having induced the decree-holder to forego his 
rights, was estopped from acting contrary to his deliberate 
representation and undertaking. 





1 Act IX of 1872. I. L. R., 1 AIL, 288, 259, 
21,1. R., 1 AlL, 267 [1876]. * 14 M. E. A., 203; 9 B. L. R., 
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Estoppel may also be created by a bond fide compromise 
of legal claims péndente lite, provided the agreement (upon 
which the decree has been obtained) has been fully per- 
formed by the party seeking to enforce it. The principle 
in these cases 1s that of contract, and as heretofore the cr- 
teria to bo considered will be consideration and conduct. 
As regards agreements in supersession of decrees, where 
the parties have elected to enter into agreements contra 
cursus euriae, there has been some confusion of opinion as 
to whether the parties should be relegated to a fresh suit, 
or whether the agreement will be specifically enforced. 

Compromises arrived at in the course of judicial proceed- 
ings are dealt with in section 375 of the Code of Civil 
Procedure.! There is some difference of opinion in the 
Indian High Courts as to whether such a compromise be- 
comes ?pso facto binding before a decree has been passed 
under the terms of tke section, so a3 to allow of no locus 
poenitentiae to a party who at the last moment wishes to 
withdraw, or whether the section merely applies to cases 
where the parties, at the time of moving the Court, agree 
tc have the terms entered into, carried out, and judgment 
entered up. — « 

The former view was taken m a Bombay case’ where 
Scott, J., considered that the section was framed to enforce 
agreements unconditionally made, even though one of the 
parties afterwards desires to withdraw his consent. That 
learned Judge pomted out that parties can, apart from the 
section, put in a consent decree or submit to a decree under 
section 152 of the Code, and that the rule appears to have 
been dovised as an alternative and more expeditious remedy 


1 Act AIV of 1552. “Ifa suit in accordance therewith so far as 


be adjusted wholly or in part by 
any lawful agreement or compro- 
mise, or if the defendant satisfy 
the plaintiff in respect&o the whole 
or any part of the matter of the 
suf, sach agreement, compromise, 
or satisfaction shall be recorded, 
and the Court shall pass a decree 


it relates to the suit, and such 
decree shall be final, so fav as 
relates to so much of the subject- 
matter of the suit as is dealt with 
by the agreement, compromise, or 
satisfaction. 

? Rulfonsey Lalji v. Pooribat 
L L. R. 7 Bom., 301 [15583]. 
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than a suit for specific performance which course is still 

open to the parties, and his view appears tobe supported by 

the F English authorities.! The same view has been taken Madras, 
in two cases in the Madras Court? 

The Calcutta High Court have, however, in one reported Calcutta, 
case taken the opposite view,? and have held that the section 
does not apply where a party is unwilling to have judg- 
ment entered up. The learned Judges observe : “The sec- 
tion states that the decree shall a final, so that if it be 
applied to cases where the agreement is sought to be en- 
forced against an unwilling party, the Court would have no 
power to refuse specific performance, although if it had 
been sought to be enforced in a regular suit, specific per- 
formance might never be obtained. — in one ease the 
decree is final, in the other it is subject to appeal." This 
ruling has been expressly dissented from m a recent case 
in Bombay, The Goculdas Dulabdas Manufacturing Co. v. 
James Scott,* where the question was very fully considered, 

The view taken in the Madras and Bombay Courts would 
appear to be more in accordance with the policy of the rule 
of res judicata which aims at avoiding a multiplicity “of 
suits and determining all matters in controversy once and 
for all. The real question in each case, so far as estoppels 
are concerned, must be whether there has beeu at one 
point of time a real agreement between the parties, and if 
that be so, and either party 18 prejudiced by being induced 
to cease prosecuting his claims, or in any other way, the 
doctrine would be available to assist him. 


estoppel, 


Prineiple of 


The subject before us, however, has to deal not only with 
doubtful cases of compromise, but with a state of facts 
where parties surrender their legal remedies and place 
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themselves at a disadvantage if the other party is allowed 
to retreat from "his representations and deny their effect. 
In such a case the law will interfere on their behalf, though 
the remedy may not be always precisely the same. 

In Kally Nauth Shaw v. Rajeeblochun  Mozoomdar,! 
the plaintiff alleged that he was induced to compromise a 
suit which he had commenced, upon the terms that, as soon 
as the stock-in-trade at certain kótees could be sold and an 
account be prepared, his share should be paid to him. Upon 
the faith of this agreement, he allowed his suit to be dis- 
missed, but the defendants fraudulently refused to carry out 
the conditions of the compromise, and neglected to furnish 
ihe plaintiff with accounts, although the rice had. been sold. 
Sir Darnes Peacock, C. J., observed : * It appears to me that 
the fact of the consideration of this agreement being tho 
consent of the plaintiff to the compromise of a suit, and toa 
decree hbeing'passed against him, is no bar Gf he can prove 
his case) to his maintaining a suit to compel the defendants 
to perform the agreement upon the basis of which the decree 
was obtained.” 

In Gholaub Koonwurree v. Eshur C hunday? the respon- 
dents, on attaining their majority, compromised a claim 
made upon them in respect of certain bonds given during 
their minority by their executor and guardian. After his 
death they sought to dispute their hability. Their Lord- 
ships of the Privy Council remarked : “It appears impos- 
sible to permit the respondents after the death of their 
guardian now to dispute their liability for payment of the 
debt which they had thus deliberately undertaken to pay.” 

It. is obvious, however, that if a compromise be abandoned, 
and the parties proceed with the trial, it cannot afterwards 
be enforced. So where the parties were at issue as to whe- 
ther the defendant had sold certam land to the plaintiff, and 
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See the same case upon an inter- 2 Bourke, 162 [1565]. 
Jocutory application at p. 122, 2 3S M.L A., 447; 2 W. R (P. C.), 
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a deed of compromise was entered into by which the defend- 
ant agreed to give the plaintiff some share in the land but 
wes withdrew, and contested the whole ease on the 
merits, it was held that be could not: afterwards rely on the 
compromise after having run his chance of obtaining a 
decree.! 

In all cases the intention and conduct of the parties must 
be looked to to see if they have insisted upon or waived their 
rights. Where a creditor filed a petition of satisfaction on 
consideration of his debtor withdrawing an appeal then 
pending, but tho appeal was carried to a hearing, it was 


Waiver 


held that the creditor was not estopped from suing out 


E 


execution? 

In Shivalingaya v. Nagalingaya’ a previous suit between 
the parties had been compromised and a decree made ac- 
cordingly. The parties then brought separate suits against 
the official representative of the estate. The plaintiff failed 
to prove his title, but the defendant succeeded in obtaining 
possession of the property. In his suit the plaintiff neglect- 
ed to produce the compromise and the deeree passed thereon, 
It was held that a subsequent suit in terms of the compro- 
mise was barred. Soin Janki Ammal v. Kamalathanmal,* 
the plaintiff having in a previous suit failed to establish 
her right of inheritance was held estopped from setting up 
a family agreement. 

A subject closely connected with the foregoing discussion 
has given rise to much confusion and difference of opin- 
ion in this country. Where after a decree has been made 
the parties elect to come to an arrangement varying the 
ordinary course of execution, the question 1s whether the 
decree is to be treated as bites been superseded to as to 
preclude the deeree-holder from enforcing it. Cases fre- 
quently arise where a decree is by agreement altered as to 
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the mode of payment or the interest payable, and in some 
instances such decrees have been acted upon by the parties 
and recognised by the Courts, so as to enlarge the period: 
of limitation. At Allahabad the rule has been said to be 
that if the parties shew an intention to create new rights 
enforceable by suit in supersession of those acquired by and 
declared in the decree, they cannot afterwards enforce the 
decree. In Calcutta, however, it has been held that where 
such a contract is sanctioned by the Court, no party who 
has taken the benefit of the contract can afterwards resile 
from it, the rule of estoppel by conduct being applicable to 
such cases. 

THeir Lordships of the Privy Council have decided in 
general terms that where a Court has general jurisdiction 
over the subject-matter of a claim, the parties may be held 
to an agreement that the questions between them should 
be heard and: determined by proceedings contrary to the 
ordinary cursus curiae. 

In Pisani v. Attorney-General of Gibraltar the respon- 
dent had filed an information in the Supreme Court of 
Gibraltar claiming certain lands as having escheated to the 
Crown. The defendants were the appellant who claimed 
under a conveyance from Miss Porro, another person who 
asserted that the appellant held the lands as trustee for 
him, and certain persons (some of whom were infants ) 
claiming under a will of Miss Porro made in the year 1858. 
The original information prayed to have the conveyance 
declared void and for a deeree that Miss Porro died with- 
out heirs and intestate, the Attorney-General alleging that 
the will of 1858 was revoked by a subsequent will of 1868 
which disposed of personalty only, the persons interested 
in which were not before the Court. The Attorney-Gene- 
ral having failed to prove an escheat, upon his motion, and 
by consent of all the parties, the information was irregular- 
ly amended so as to give the Court power to declare the 
rights of the defendants znter se. The Attorney-General 
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then succeeded in shewing that the will of 1868 was ob- 
tained by undue influence, and did not $herefore revoke 
the former will which was held to he valid, and that the 
conveyance to Pisani was void, he as an attorney being in- 
capable of purchasing from his client. The will of 1858 
being thus established, Pisani on appeal to the Privy Coun- 
cil contended that there was in fact no agreement that the 
information should be amended so as to have the rights of 
the defendants declared. The Attorney-General urged a 
preliminary objection that no appeal lay, the decree being 
like the award of an arbitrator, and the parties having by 
their consent waived the right to appeal. ' 

Their Lordships held that Pisani, knowing that soute of Agreoments 
the parties were infants, could not afterwards object that ee 
his consent did not bind him, and upon the objection that 
the appeal was Incompetent, observed: “Their Lordships 
would be most anwilling to uphold the agreement at all if 
this were to be the effect of it, because, in their opinion, 
such a result would be opposed to the intention of the 
parties. They clearly meant to keep themselves in curd, 
and the Judge clearly so understood them. It is phin 
also that the parties and the Judge thought that an appeal 
was open. It is true there was a deviation from the cursus 
curiae, but the Court had jurisdiction over the subject, and 
the assumption of the duty of another tribunal is not in- 
volved in the question, Departures from ordinary practice 
by consent are of every-day occurrence ; but unless there 
isan attempt to give the Court a jurisdiction which it does 
not possess, or something occurs which is such a violent 
strain upon its procedure that it puts it entirely out of its 
course, so that a Court of Appeal cannot properly review 
the decision, such departures have never been held to de- 
prive either of the parties of the right of appeal.” 

This decision was expressly approved by the Judicial Com- 
mittee m Sadasiva Pillai v. Ramalinga Pillai! where the 
general principle above cited was laid down. — There the 
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appellant had obtained a decree in 1859 for certain pro- 
perty with mesee profits for the year 1858, but he did 
not claim mesne profits for the subsequent years, and 
the deeree was silent as to the mesne profits which were 
accruing from and after the institution of the suit. An 
appeal having been preferred by the defendant, exeeution 
was from time to time stayed, upon tlie defendant execut- 
ing security bonds, pursuant to orders of the Court, under- 
taking to satisfy the decree und to pay the mesne profits 
accruing during the six years the plaintiff remained out of 
possession. The deeree was confirmed on appeal, and the 
plaintiff applied for execution in respect of the interim 
mesne profits. The defendant contended that his liability 
to account for the enterzm profits was not ** a question re- 
lating to the execution of the decree” within the meaning 
of section 11 of Act XN XIII of 1861, but that the mesne 
profits claimed should be made the subject of a separate 
suit, and the Madras Court so held. Their Lordships of 
the Privy Couneil proceed upon the broad ground of cs- 
toppel! observing: |. * Upon the whole, their Lordships 
aretof opinion that the respondent, by the proceedings in 
question, did conie under an obligation to account in this 
suit for the subsequent mesne profits of the appellant's 
land. They conceive that this lability made the account- 
ing ‘a question relating to the execution of the decree’ with- 
in the meaning of the latter clause of that section. But 
even if it did not, they think that, upon the ordinary prin- 
ciples of estoppel, the respondent cannot now be heard to 
say that the mesne profits in question are not payable under 
the decree....The Court here had a general jurisdiction 
over the subject-matter, though the exercise of that juris- 
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1 The ground is indicated in 
their Lordships’ judgment. ‘ The 
effect of each. document seems to 
be an undertaking on fhe part of 
the person executing it, and that. 
not by a mere written agreement 
between the parties, but by an act 
of the Court, that in consideration 


of his being allowed to remain in 
possession pending the appeal, 
he will, if the appeal goes against 
him, account in that suit, and 
before that Court for the mesne 
profits of the year in question. 
15 B. L. R., p. 401. 
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diction by the particular proceeding may have been irregu- 
lar. The case, therefore, seems to fall within the principle 
laid down and enforced by this Committee in the recent case 
of Pisani v. The Attorney-General of Gibraltar,’ in which 
the parties were held to an agreement that the questions 
between them should be heard and determined by proceed- 
ings quite contrary to the ordinary cursus curiae.” 

The Caleutta High Court in Sheo Golam Lall v. Beni 
Prosad? followed the above general rule. In that case the 
judgment-debtor entered into an arrangement with the 
decree-holder that, if he did not pay off the debt by a certain 
date, he would pay interest on the whole decretal money at 
2 percent. An order was made to that effect and the’exe- 
cution case was struck off. Similar arrangements were 
made from time to time over a period of four years when- 
ever execution was applied for. On the last occasion the 
sale was ordered to be postponed for six months, the debtor 
agreeing to pay the sum admitted to be due with interest at 
24 per cent. per annum, and the ease was taken off the file. 
The Court treated the attachment as subsisting and declared 
the deeree-holder entitled to execute his deeree in terms of 
the last-mentioned agreement, observing«“ As to the main 
question, whether the decree-holder is or is not. entitled to 
proceed upon the terms of the agreement of the 15th May 
1877, we think that it is only necessary to refer to the case 
of Sadasiva Pillai v. Ramalinga Pillat”... Where parties by 
mutual agreement make certain terms, and inform the Court 
of them, and the Court sanctions the arrangement and 
makes an order in conformity with it, either party, who has 
had the benefit of tho arrangement and order, is not at liber- 
ty to resile from the agreement. The question, whether such 
an agreement does or does not violate the rule that à Court 
cannot add to its decree, becomes under the circumstances 
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one which the Court will not enter into ; the party who 
seeks to raise such question being estopped by his own 
conduct, and the action of the Court taken thereunder.” 

The Allahabad Court have refused to apply the principle 
of estoppel, holding that where an agreement adding to or 

arying a deeree has been made in facie curiae for considera- 

tion and recognised by the Court, such agreement can only 
he enforced by a separate suit, the agreement operating by 
novation to extinguish the rights of the parties under the 
original deeree, 

In Stowell v. Billings! the decrec-holder agreed to accept 
payment by instalments, and the judgment-debtor put in a 
petition acknowledging the decree-holder’s right to execu- 
tion of the original decree. The compromise was ratified 
by the execution Court, and the case strnek off the file. 
More than three years afterwards the decree-holder took 
proceedings to enforce his decree. The Court held, follow- 
ing the Full Bench decision of the Calcutta High Court in 
Krishna Kamal Singh v. Hira Sudan that a compromise, 
even though recognised by the Court executing the decree 
coutd not enlarge the limitation. 

In 1881 the Pall Bench of that Court in Debi Rai v. 
(rokal Prasad? observed upon the previous authorities. In 
that case the decree-holder obtained a decree in 1863 which 
he continued to execute down to 1870. In 1871 it was 
arranged by deed that the judgment-debtor should pay the 
sum due in two imstalments in 1872 and 1873, and that in 
caso of default the decree-holder should be at liberty to 
realise the whole sum. The agreement of 1871 was for many 
years executed as a decree without objection being taken 
by the judgment-debtor, but in 1878 the latter contended 
that the agreement had superseded the decree which be- 
came no longer capable of execution. The Full Bench 
(Oldfield, J., dissenting) were of opinion that the agreement 
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amounted to an abandonment of the decree which became 
incapable of execution, not only by the lat: of limitation, but 
by the agreement which superseded it. Their Lordships 
appear to distinguish the Privy Council ease as one decided 
under “special cireumstances” which took the plaintiff's 
claim out of the “general rule," because there the terms of 
the original decree were not altered or varied by the defend- 
ant laying himself under the obligation to account. The judg- 
ments do not all proceed upon precisely the same ground, 
but such appears to be their general effect. The dissent- 
ing member of the Court however rested his opinion upon 
the authority of the Privy Council and Calcutta cases, and? 
observed : * Even if it could be held that the agreement 
should more properly be enforced by suit and not in exc- 
cution of the decree, the judgment-debtor must be held 
estopped from raising this plea, since he entered into the 
agreement and took the benefit of it, and hes without ob- 
jection allowed 1t to be enforced under the decree since 
1873.” 

A Division Bench of the Court in 1884 followed the 
Full Bench ruling. In Ramlakhan Ra v. Dakhtaur far! 
the parties entered into a kistbandi compromise whereby, in 
lieu of a portion of the decretal money, the decre-cholder 
was placed in possession of certain property, the balance of 
the decretal money being payable by instalments, in default 
of payment of any one of which the whole amount was to 
become realizable by execution of the original decree. The 
Court held that the decree-holder could not be allowed to 
treat the compromise as an instalment decree, the original 
decree being extinguished by the substitution of a new 
contract. 

In two cases the Madras and Allahabad Courts have 
held that a compromise which did not supersede the decree 
was no bar to the original decree being enforced. In 
Darbha Venkamma v. Rama Subharagadu, * the Full 
Bench of the Madras High Court held that as no intention 
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was shewn in the parties to create new rights enforceable 
by suit in superession of those declared by the decree, a 
suit on a “postpone petition” could not be maintained. 
What the parties to that petition desired was that the Court 
should regard'the amount adjudged by the decree as pay- 
able by instalments, and that process of execution in case 
of default should be issued in the manner provided. And 
in Ganga v. Murli Dhar! a Division Bench at Allaha- 
bad held that a petition presented to the execution. Court 
stating that the decree had been in part satisfied, that a 
portion of the balance was to be set-off against a debt due 


to the judgment-debtor which was to be realised by the 


deerce-holder, and that the remainder was to be paid by in- 
stalments, upon default of payment of which the deeree- 
holder should be at liberty to execute the decree for the 
whole sum, did not amount to a supersession of the origi- 
nal decree. The case was, therefore, distinguishable from 
the Full Bench ruling in Debi Rai v. Gokal Prasad? 
Upon the above rulings therefore the question would 
appear not to be free from difficulty. The matter, it is ap- 
prehended, becomes clearer when certain sections of the 
Code of Civil Procedure are considered. Section 257A pro- 
vides that agreements to give time for the satisfaction of 
a judgment dhi are void unless made for a reasonable 
consideration and with the sanetion of the Court, and 
agreements providing for the payment of a sum in excess 
of the sum due under the deeree are void, unless made with 
with the like sanction. Section 258 requires payments 
made out of Court or payments made under the foregoing 
section to be certified to the Court: and seetion 244 enacts 
that, in addition to questions relating to mesne profits, any 
other questions arising between the parties to the suit or 
their representatives and relating to the execution, dis- 
charge or satisfaction of the decree or to the stay of exe- 
cution thereof, are to be determined by the order of the 
Court executing the decree and not by 4 pn suit. 
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Two elements then are necessary to the validity of such 
compromises, consideration, and the sanction of the Court, 
and if the terms of section 244 are to be liberally con- 
sirued so as to prevent litigation,! the more beneficial rule 
would appear to be that where parties fully intend to keep 
themselves ¿z euriâ, they should, by their conduct, be held 
estopped from questioning an agreement entered into by 
them through an act of the Court and for reasonable con- 
sideration, 


In Bombay it has been held that proceed ings In execu- Judgment. 
101 » > s : E 9 debtor not 
ton are 74 zavifum as against the Judement-debtor,? who estopped by 
conduct in 


is not estopped by any act or omission on his part Irom aie 


afterwards asserting his title. In Gurupadapa v. Trapa,’ proceedings. 
the defendants omitted to set up their title to the property, 
and even accepted the surplus sale-proceeds after the exe- 
cution-sale. The Court observed that if was not suggested 
“that the defendants took any part in the execu blon-pro- 
ceedings, or so stood by as to Induce bidders to suppose 
they claimed no interest other than as representatives of 
the original judgment-debtor, or that. their silence mis- 
led. the bidders at the sale ; and as to the defendants having 
received the residue of the purchase-money from the Nazir 
after satisfaction of the judgment debt, that was after. the 
purchase was completed.” | 
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* See the observations of the ? Vasanji Haribhai v. Lalla 
Judicial Committee in ZProsunno — cthha T. L. W., 9 Bom., 253 (288) 
Coomar Sanyal v. Kasi Das Sanyal, [1883]. 
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CHAPTER I. 
Rus JUDICATA. 

Res Judicata—Division of the subjeet—Indian KEnactments— Rule in this 
country framed with roference to the Fmelish cases— Leading cases-— 
Gregory v. Molesworth [1741 {—The decree must be in offeet a determina- 
tion of the points between the parties— Thore cannot bo two contradic- 
tory Judgments upon the same record — Duchess of. Ava gston!s ease [1776|— 
The sontonce of au Ecclesiastical Court in a suit of Jaetitation of marriage 
held not conclusive as to tho validity of the marriage in a prosecution 
subsequently preferred against one of the parties for bivamy— Leading 
principles of res judicata enuuclated --T'he sentence operated as evidence 
only—Concelustvo judgments may be reoponed on the ground of fraud— 
Outram v. Moremnod [1803]-—The judgment is final only for its own proper 
purpose and object, and botween the parties and their privies-— Baris v. 
Jackson [1815] —Grounds of the deeiston in the Court of Appoal--- Opinion 
of Knight Bruee, V, C,—Exposttion of the doctrines of the Civil. Law— 
The objoets and purposes of the two suits are to be looked to— Broaufden 
v. Hamphrey [1884] — Tho dificulty is how far the eeuses of action in the 
two suits are in substanec identical — The application of the rule depends 
upon matter of substance —': Cause of action” defined by the Jieljeu 
Committeo—Tt. refers to the media upon which the plaintiff prays Judg- 
meut--Was the same right infringed in substance t—'* Canse of action ” 
illustrated--- Dithieulties of the subject. 

$ 

Tar subject of Kstoppel by Judgment or Res Judicata 
has now to be considered. The historical aspeets of this 
branch of estoppel were noticed in the Introductory Chapter, 
where also its position in the field of jurisprudence was 
shortly defined.! The subject itself will be examined. with 

; Xe Wa -—— E T 
reference to-—(a) Forum or the competence of the Court ; 

(5) Parties and their representatives ; (e) Matters in issue ; 

(d) Matters which ought to have been gnade ground for 


defence or attack in a former suit: (e) Final decision ; 
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! See pp. 5-7, 10--14 and the pp. 26-02. supra, 
Summary of the subject, at 


Res judieaba. 


Division of 
the stibjeet. 


Indian Enact- 
ments, 
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(/) Judgments zn rem, domestic and foreign ; (y) l'oreign 


|J ud e ments ¿z personam. 


Before examining these topics in detail, it is advisable 
to present the main features of Res Judicata by a summary 


of some of the leading cases in England. 


The law of 


listoppel by Judgment in this country is embodied im sec- 
tion 13 of the Code of Civil Procedure,’ a provision appa- 


rently simple in itself, but overlaid with a large number of 
conflicting decisions. As pointed out by the Judicial Com- 
mittee 1n Soorjomonce Dayee v. Suddanund Mohapatter,? the 
corresponding clause in the Code of 1859* by no means 


t Act XIV of 1882: '* No Court 
shall try any suit or issue In which 
the matter directly and sub-tan- 
tially in issue has been directly and 
substantially in issue in i former 
suit between the same parties, or 
between parties under wham they, 
or any of them claim, Htigatiae 
under the same title, ina Court of 
jurisdiction competent to try such 
subsequent suitor the suit in which 
suca issue has been subsequently 
raised, and has. been heard and 
tinally decided by such Court. 

“ Foeplunatios I, — The matter 
above referred to must, in the 
former suit, have been alleged. by 
one party and either denied or 
admitted, expressly or impliedly, 
by the other. 

" Ewplautiion H1. — Any matter 
Which might and oneht to have 
been made ground of defence or 
attack in such former suit shall be 
deemed to à matter 
directly and substantially in issue 
in such suit. 

" Eweplanation LH, — Any relief 
claimed in the plaint, which is not 
expressly granted by the decree, 
shall, forthe purpose of this seetion, 
be deemed to have been refused. 

" Keplanation 1V.-—A decision is 
final within the meaning of this 
section when it is such as the 


have been 


Jourt making it could not alter 
(except on review) on the applica- 
tion of either party or reconsider 
of its motion. A decision 
liable £o appeal may be final within 


OW t 


the meaning of this section until 
the appeal is made. 

 Mrplanation Ve- Where per- 
sons litieate bond fide in respect of 
a private right elained in common 
for ald others, all 
persons interested in such right 
shall, fov the purpose of this sec- 
tion, be deemed to claim under the 
persons so litigating. 
VI.-— Where a 
foreien judgment is relied on, 
the production of the judgment 
duly authenticated is presumptive 
evidence that the Court which 
made it had competent jurisdic- 
tion, unless the contrary appear on 


themselves 


“ krplanaiion, 


the record; but such presumption 
may be removed by proving the 
want of jurisdiction.” 

212 b. L. R., 904 (515) [1875]. 

3 Act VIEL of 18599, s. 2. °° Phe 
Civil Courts shall not take cognis 
sance of any suit brought on a 
canse of action which shall have 
heen heard and determined by a 
Court of competent jurisdiction, 
in a former suit between the same 
parties, or between parties ander 
whom they claim." 


CHAP. 1 | LEADING. CASER, 3012 


prevented the operation of the general law relating to Res 
Judicata founded on the principle nemo übel bis verari pro 
edem: caust. “That law," said their Lordships, * has been 
laid down by a series of cases in this country with which 
the profession is familiar." 2 

The re-enactment of the rule of Res Judicata in the Code 
of 1877 appears to have been made with the intention of 
embodying in sections 12 and 13 of that Code the law 
then in force in India founded upon the English decisions 
instead of the imperfect provision in section 2 of Act VIII 
of 1859.4 Ina recent case? the Judicial Committee of the 


Rale ite this 

eountry foun 
ed upon Lhe 
English eases. 


3 


y 


à - 7 "- "P "E " e 
Privy Council say : ** Neither should it be lost sight of that 


the Act of 1877 and the Aet of 1882 were not introducing 
any new law, but were only pulling into the form of à Code 
that which was the state of the law at the time. The state of 
He law at the lime was, that persons should not be harassed 
hy contmnuous litigation about the same subject-matter” 

The principle of Res Judieata as remarked by West, |J. 
m Shridhar Vinayak v. Narayan Valad Babaji? is © simple 
in its statement but presents considerable difficulty in Hs 
application ;“ and in view of the conflict which has taken 
place in the Indian Courts with regard to the fundamental 
principles of the subject, ib may be useful to present in a 
short form the Leading Cases upon which the doctrine has 
been built ap in England, more especially as these authori- 
tes have been very frequently referred to in this country ; 
lastly, the expression ** Cause of Action” will be defined and 
Hlustrated. By sueha method of treatment itis apprehend- 
ed the subject may most clearly be introduced. 
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| Misir Raghobardials — case, — 1891], where the observations of 
1. L. R., 9 Cale. 459 (445) [1882]. Dr. Whitley Stokes (Anelo-Tndian 
Codes, Vol.1i, 302) are cited: “Phe 
matter dealt with hy section. 13 is 
a subjecte f which the importance 


7 Kamesmar Pershad v. Raj- 
kumari Rutlun Koer, L. R., 19 


J. A., 258; 2. L. R., 20 Cale., 79 < — € 
in à country inhabited. by a liti- 


[1892]. ; TM" | 

vious population is only equalled 

" 11 Bom, H. C. R., 228 [1874]. by the difficulty of dealing with it 

see Vithilinga Padayachi v. Vithi- — clearly, concisely, and accurately 
hinga Mudali, Y. L. R., 15 Mad., 119 in a legislative enactment” 


Leading cases, 


Csoscofactiears, 
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Grogory v. In Soorjomonee Dayee v. Suddanund  Mohapatter,! their 
M Ooleswu ‘tt x " Y c : » i » ; a | — 
747}. ~ Lordships of the Judicial Committee observed :—** The rule 


has probably never been better laid down than in a case— 
Greaory v. Molesworth?—in which Lord Hardwicke held 
that where a question was necessarily decided, in effect 
though» not in express terms, between parties to the suit, 
they could not raise the same question as between them- 
scives In any other form, and that decision has been follow- 


— 


ed by a Tong course of decisions.” 
The decree In Gregory v. Molesworth? it was pleaded in answer to 
€ deter. a bill in Chancery that a former decree had been signed 
scontri und enrolled relating to the same matter. The former 
the parties. deeree was made on a bill brought by the plaintiff's wife 
to have an account of her father's personal estate, and 
claiming a fifth share. The decree directed an account to 
be taken, and expressly directed that certain stock should 
be sold and a one-fifth share reserved for the defendant 
when he attained the age of twenty-one. Lord Chancellor 
Hardwicke observed :— This is a very plain case, for it 
would be very mischievous if a new bill was allowed to be 
brought by the plaintiff here, This is a plea of a former 
decree made in a cause relevant to the same matter with 
the present bill. The question will be first, whether the 
decree is a determination of the points between the parties. 
As to this it is improper for the Court to give a different 
judgment, because there would be two contradictory judg- 
There cannor. Ments appearing on the same records... This is as full 
ae —— a determination against the plaintiff, as if a determination 
— on the point that the plaintiff is not entitled. . . J can- 
— not presume that improper proofs were made in the former 
cause, but must take it for granted that proper ones were 
given, unless the enroflment of the decree was opened by 
: a bill af review, and a plea to that bill disallowed ; there 
the Court ovevrules the plea, and then the cause is opened 
again, and can properly come at it if error appears on the 
face of it, but as it stands now the plea must be allowed.” 


— ·— 4 
D ae — — — — — —ñ— — — — — * An. oahi aa — — — À— a 


1 12 B. L. R., 304 (315) [1873]. 


— — 
— — nehm mda Eo c. = 


23 Atkyns, G20 [1741]. 


CHAP. 1. | LEADING CASES. dll 


In the Duchess of Ningston’s case’ the House of Lords Duchess of 
| : “ TE E 003 0 Kingston's 
referred two questions for the opinion of the Judges :— case [1775]. 
j | | © p 24414 "4... ut The sentence 
firstly, as to whether a sentence of the Spu itual Court oF an Ficclesi- 
against a marriage in a suit for jactitation of marriage? astical Court 
© | e i 3^ In a suit 
was conclusive evidence so as to prevent counsel for the jactitation A 
. . « . . Inarrtagre acit 
Crown from proving the marriage in an indictment for not conzhnsivo 
5 a tee See pecs MP — Y PUTEM TP. yah avel as to the valid 
polygamy ; and secondly, as to whether, admitting such CVI ity of the 
dence to be conclusive upon such indictment, counsel for —— T 
: E : f oroseeution 
the Crown could be permitted to avoid the effect of such subsequently 


a sentence by proving it to have been obtained by fraud eig of 
or collusion. The first question was answered iu the — " 
negative, and the second 1n the affirmative. dii 
The unanimous opinion of the Judges was delivered by 
the Lord Chief Justice of the Court of Common Pleas, Sir 
William de Grej? ina judgment which has become histori- 
cal with reference to the subject of Res Judicata. “ What 
has been said at the bar,” remarked Sie William de Grey, 
“is certainly true, as a general principle, that a transaction 
between two parties, in judicial proceedings, ought not to 
he binding upon a third ; for it would be unjust to bind 
any person who could not be admitted to make a defence, 
or to examine witnesses, or to appeal frdm a judgment he 
might think erroneous ; and therefore the depositigns of 
witnesses in another cause in proof of a fagt, the verdict 
of a jury finding the faet, and the judgment of the Court 
upon facts found, although evidence against the parties and 
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12 Sm. L. Ca, Yeh ed, 812 unless the defendant undertakes 
[1116]. and makes out a proof of the 
actual marriage, he or she is en- 
2 '* 0f matrimonial causes,” says — Joined. perpetual silence upon that 
Blackstone (Conun., Vol. ièi, 05), — head; which is the only remedy 
" one of the first and principal — the Ecelesiastical Courts can vive 
is l, cuusa juctitationis matri- for this injury." Since the insti 
manii; when one of the parties tution of the Divorce Court by the 
boasts or gives out that he or sheis Matrimonial Causes Aet of 1857 
married to the other, whereby a (20 and 2t Vict., c. 85, s. 6), these 
common reputation of their matri- — cases have been of very infrequent 
mony may ensue. On this ground occurrence. See Browne and Pow- 
the party Injured may libel the les on Divorce, oth ed., £45, 144. 
other in the Spiritual Court; and, 9 Afterwards Lorg Walsinghita. 


Leading prin- 
ciples of res 
judicata 
cinaclated, 


Relations bo- 
tween the 
Fieclesistieal 
and Temporal 
Courts, 
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those claiming under them, are not, in general, to be used 
to the prejudicevof strangers. There are some exceptions 
to this general rule, but not being applicable to the present 
subject, it is unnecessary to state them. 

* From the variety of cases relative to judgments being 
given In evidence in civil suits, these two deductions seem 
to follow as generally true : first, that the judgment of a 
Court of concurrent jurisdiction, directly upon the point, 
is, as a plea, a bar, or as evidence, conclusive, between the 
same parties, upon the same matter, directly in question 
in another Court ; secondly, that the judgment of a Court 


of exclusive jurisdiction, directly upon the point, is, in like 


manner, conclusive upon the same matter, between the same 
parties, coming incidentally in question in another Court, 


for a different purpose. But neither the judgment of a con- 


current or exclusive jurisdiction is evidence of an y mutter 
which eame collaterally in question, though within their 


jurisdiction, nor of any matter zredentally cognisable, 


nor of any matter to be z»iferred by argument from the 


judgment." 


The Chief Justice of the Common Pleas then proceeded 
to trace the relations between the Spuitual and the Tem- 
poral Courts, and pointed out that where in civil causes the 


Temporal Courts found the question of marriage directly 


determined by the Heclesiastical Courts they received the 
sentence, * d not as a plea, yet as proof of the fact; 
it being an authority accredited in a judicial proceeding 
by a — of competent jurisdiction ; and cited various 
examples in which the parties to the suits, or at least the 
parties against whom the evidence was recorded, were 
parties to the sentence and had acquiesced init; or elaimed 
under those who were parties and acquiesced. In matters 
of crime, however, the rule was different because the parties 
were not the same; and the Ecclesiastical Courts had no 
judicial cognisance mm matters of erime. And even if 
a direct sentence upon the identical question in a matri- 
monial cause were to be admitted as evidence, (though 
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such sentence against the marriage had not the force of a 
final decision that there was none,) yet a cause of jactita- 
tion was of a different nature, and the sentence there had 
only a negative and qualified effect, ezz., * that the party 
has failed in his proof, and that the libellant is free from 
all matrimonial contract, as far as vet appears, thus allow- 
ing the marriage to be established by further proof in the 
same or any other cause. | 
“So that," observed Sir William de Grey, “admitting the Me sentence 


| | operated as 
sentence In its full extent and import, it only proves that evidence ouly 
it did not yet appear that they were marricd, and not that aes 
they were not married at all, and such sentence can be no pen 
: Ss | e 

proof of anything to be inferred by argument from it ; 

and therefore it is not to be inferred that there was no 
marriage at any time or place, because the Court had not 

then sufficient evidence to prove a marriage at a particular — 
time and place. That sentence and this judgment may well 

stand together, and both propositions be equally true: . . . 

jut if it was a direet and decisive sentence upon the point, —— 
and, as it stands, to he admitted as conclusive evidence upon miy be ro- 


the Court, and not to be impeached from within ; yet” like Vw ae ia 
all other acts of the highest judicial mfthority, it is im- PU" 
peachable from without : although it is not permitged to 
show that the Court was mistaken, it may be shewn that 
they were misled. Fraud is an extrinsic, collateral act, 
which vitiates the most solemn proceedings of Courts of 
Justice. Lord Coke says it avoids all judicial acts, ecclesi- 
astical or temporal.” 

Upon these considerations the Judges were of opinion 
that the sentence of the Ecclesiastical Court was not con- 
clusive evidence, and “that, even if it were conclusive, its 
effect might be avoided by proving fraud or collusion. 

Some years later the case of Outram v. Morewood! was Outram w, 
decided in the Queen's Bench by Lord, Ellenborough, C.J. i Suh i 
The plaintiff brought an action of trespass against the 
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! 2 East, 346 [1805]. 
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defendant Morewood and his wife Ellen for carrying away 
coals out of his oval mine, to which the defendants pleaded 
a title derived from. one Zouch to the defendant Ellen, 
(the defendant Morewood claiming through his wife,) and 
averred that the coals in question were under the lands of 
the former owner Zouch. To this plea the plaintiff replied, 
and relied by way of estoppel upon a former verdict. ob- 
tained by him in an action of trespass brought by him 
against Ellen, she being then sole; to which the wife plead- 
ed, and derived title in the same manner as now done by 
her and her husband, practically raising the same defence. 
n the former suit an issue was taken and found for the 
plaintiff and against the wife upon the point whether the 
coal mines claimed by the plaintiff were part and parcel of 
what passed under Zouch's bargain and. sale to the persons 
under whom the wife claimed. The question, therefore, 
arose whether the defendants, the husband and wife, were 
estopped by the former verdict and judgment from aver- 
ring contrary to the title there found against the wife. 

Privy estopped “The operation and effect of this finding," sud the 
Ret and fete. Chief Justice, “if it operateat all as a conclusive bar, must 
oni be by way of estoppel. If the wife were bound by this 
finding, as an estoppel, and precluded from averring con- 
trary of what was then so found, the husband in respect 
of his preity either in estate or in law, would be equally 
bound, according to wnat is said in Co. Lit. 322a! ... 


Facts, 


The judgment A recovery jin any one suit upon issue joined on matter 
rende A of title is equally conclusive upon the subject-matter of 
fri wd such title : and a finding upon title in trespass not only 
operates as a bar to the future recovery of damages for a 
trespass founded on. the same injury, but also operates by 
way of estoppel to any action for an injury to the same 


" supposed. right of possession. ; » And ii à is not the recovery, 
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Pri ivies in — PLS the tas. that come in n by act i in law or in the 
sce, feotfee, ete., privies in law, as. post, shall be bound by and take 
the lords by escheat, tenant by the advantage of estoppels.” ` ee also 
eurtesy, tenant in dower, the in- Brooke Tit. E stoppel, pl. 15 ; Bro. 
cumbent of à peactice, and others — Estate, 158, 2 E., 4 (17). 
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but the matter nlleged by the party, and upon which the 
recovery proceeds, which creates the estoppel. The recovery 

of itself in an action of trespass is only a bar to the future 
recovery of damages for the same injury : but the estoppel 
precludes parties and privies from contending to the con- 
trary of that point or matter of fact which, —— been 
once distinctly put in issue by them, or by those to whom 
they are privy in estate or law, has been, on such issue 
joined, solemnly found against them. . . . A judgment, 
therefore, in each species of action is final only for its own 
proper purpose and object and no further. ... Each species of 
judgment is equally conclusive upon its own subject- matter” 

by way of bar to future litigation for the thing thereby 
decided.” | 

After examining the authorities! the Chief Justice came Principle of 


ros judicata, 
to the conclusion m allegation on record, upon which stated with ro- 


issue has been once taken and found, is, betwéen the parties tae = 
taking it and their privies, conclusive, according to thei pr of 
finding thereof, so as to estop the parties respecti ively from un 
again litigating that fact once so tried and found, and ob- 

served in conclusion * None of the cases, therefore, cited on 

the part of the plaintiff, negative the cónclusiveness of a 

verdict found on any precise point once put in isswe be- 

tween the same parties or their privies. The cases advert- 

ed to by Lord Holt,’ together with the other authorities 

on the subject of protestation and estoppel cited from Bro. 

Abr. Protestation, pl. 9; Fitzherbert, lustoppel, pl. 20, are, 

in our opinion, as well as upon the reason and conve- 

nience of the thing, and the analogy to the rules of law 

in other cases, decisive, that the husband and wife, the 
defendants in this case, are estopped by the former verdict 

and judgment on the same point in the action of trespass, 

to which the wife was a party, from averring that the 

coal mines now in question are parce] of the coal mines 


1 See Ferrer's case, 6 Co. Rep., 7; Burgess, 1 Show., 27; Comb., 166; 
Cro. Eliz., 668 [1598]; fucledou v. Carthew, 65 [1688]. 
2 hueledon v. Burgess, ubi supra 


Barrs v. dack- 
NOT) |1812— 


1845]. 


Facts. 
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bargained and sold by Sir John Zouch, and consequently 
that the plaintiff ought to recover.” 

The principles of Estoppel by Judgment were enunciated 
with great force and lucidity by V ice-('hancellor Knight 
Bruce in the ease of Barrs v. Juckson,! and his opinion, 
though reversed by the Court of Appeal upon the precise 
point determined, has always been regarded as the founda- 
tion of the modern rules of Res Judicata. 

One Harriet Smith having died unmarried and intestate 
in 1839, an administration suit was instituted m the Prero- 


sative Court of Canterbury, in which suit Jackson claimed 


‘as second cousin to Miss Smith and her next of kin, and 


(3ronuds of the 
decision iu the 


Court 
peal, 


of 


Ap- 


Mrs. Barrs claimed as the niece and next of kin of Miss 
Smith. In 1840 the Court decided in favour of Jackson, 
and decreed letters of administration to him as the lawful 
In 1841 


Mrs. Barrs and her husband filed a bill in € Tiancery claim- 


<econd cousin and next of kin of the deceased. 


ing as nextof kin the residuary estate of the intestate. 

The defendant Jackson relied on the proceedings in the 
Ecclesiastical Court, and contended that the sole question 
in issue in the present suit had already been decided in his 
favour, the former decision being conclusive. The Vice- 
Chancellor did not consider the sentence of the Prerowa- 
tive Court conclusive, and directed an issue to be tried 
whether, at the time of the death of Miss Smith, the plaintiff 
Mrs. Barrs was her sole next of kin. 

Lord Lyndhurst, L. E. however, in the Court of Ap- 
peal, upon the authority of a ease of Boucher v. Taylor? 
decided by the House of Lords in 1776, in which the 
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11Y.&C.,585; S.C., 1 Phillips, 


582 [1S42-— 1845]. 


24 B. P. C., 708; Hargrave's 
Law Tracts, 478 [1776]. The deci- 
sion in Bouchier v. Taylor, which 
took place a month previous to 
the decision of the Judges in the 
Duchess of Kingston's case, rested 
upon the ground that although the 


two suits were for different ob. 
jects, one for administration and 
the other for distribution, yet the 


Fact had been in issue between the 


parties and was finally decided be- 
tween them ina Court of concur- 
rent jurisdiction. "This is also the 
ground upon which the decision of 
the Court of Appeal in Barrs v. 
Jackson proceeds. 
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circumstances were exactly similar, supported by the previ- 
ous decisions of Lord Hardwicke in Thomas v. Aclteriche, 

and of Lord Holt in Blackham’s case, and distinguishing- 
the Duchess of Kingstons case held that the sentence of 
Ecclesiastical Court in a suit for administration, upon the 
the question as to which of the parties was next of kin 
to an intestate, was eonelusive upon that question in a 
suit in. another Court between the same parties for dis- 
tribution. 

The Vice-Chancellor, however, had considered the cases Knight Bruce, 


of Boucher v. Taylor® and Thomas v. Ketteriche distin- 
guishable, and preferred to “incur the charge of differing» 
from the high and venerable authority of Lord Hardwicke 


and Lord Mansfield" ; 


; holding that, the only question of 
fact being whether Robert James Smith, the 


[father of Mrs. 
Darrs, was legitimate or not, an enquiry was proper— 
“the present state of the evidence being dn a condition 
admitted 


that the plaintiffs had more evidenee than was before the 


of considerable obseurity and doubt, it being 


Spirttaal Court. The Vice-Chancellors exposition of the 
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Lord 


1] Ves. Sr., 333. [1749], where 
Lord Hardwicke observed: ‘Tt 
follows as a matter of course that 
this Court (the Court of Chancery) 
also must be bound, otherwise the 
two Courts would come upon the 
same facts and cireumstances to 
contradictory conclusions 3” 
distribution might have 
in the Eeclesras- 


since 
a suit for 
been instituted 
tical Court, both Courts having 
concurrent jurisdiction with res- 
pect to distribution. 

21 Salk., 201 [1711]. The 
plaintiff stated that he had mar- 


ried Jane Blackham shortly be- 


fore her death, and chiuimed her 
goods. The defendant set up that 
administration had been- granted 
to him, and urged that it could 
never have been granted except on 
the supposition that no such mar- 


riage had ever taken place. 
Holt held that the question bad 
never been put in issue before the 
EMeclesiastical Court, and that its 
jud gment was not. conclusive as 
to matte rs collaterally im issue or 
me rely to be inferred by argu- 
ment. 

5 2 5m L. Ca., 9th Ed., 812; 
20 How's State Trials [1776], upon 
the ground that there the two pro: 
ceedings were between different, 
parties, and the decision of a ques- 
tion raised between Mr. Harvey 
and the Duchess of Kingston could 
not be conclusive in another pro- 
ceeding hetween the Duchess. of 
Kingston and the Crown. 


^ 4 p. P. C., 708; 


Law Tracts, 478 [1770]. 
51 Ves, Sra, 32341740]. 


Hargraves 


lux positjgon of 
the doctrines 
of the Civil 
Law, 
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prineples of the Civil Law upon the subject of Res Judi- 
cata, connecting, those principles with the previous deci- 
of the sions English Courts, has always been considered 
unequalled for its lucidity and soundness. The passages 
are rendered 1nto- English in the notes. 

* With the rule of the Civil Law,” said Knight Bruce, 
V.C., “rightly understood, which, in the language of 
Ulpian says, * Res judicata pro veritate accipitur, | the Law 
of England generally agrees. The sound reason of the 
rule can scarcely be better expressed than itis by Paulus, 
in the Digest, thus : ‘Singulis controversiis sinyulas actiones, 
"wnamque judicat? finem sufficere, probabili ratione placuit ; 
ne aliter modus litium multiplicatus summam atque incepli- 
cabilem. faciat, dificultatem + maatme si diversa pronuncia- 
rentur ? 

" Other passages in the same division of the Digest are 
to this effect ;— Thus Ulpian says, * At generaliter. (ut 
Julianus: definit). exceptio rei judicatue obstat, quoties inter 
easdem, personas eadem quaestio. revocatur, vel alio genere 
Judei, ® 

* Paulus says, * Cum quaeritur, hice eveeptio noceat neene? 
tnspiciendune est an idem corpus sit.* .. Et an eadem causa 
petendi, et eadem conditio personarum ; QUE nist omnia con- 
currunt, alia ves est. ® And again, * SE quis interdicto egerit 
de possesstone, postea !n vem agens NON repellitu y per eacep- 


! ' A matter once decided is to 
be taken as true, ” 

? Dig, Lib. 44, Tit. 9, soc. 6. 
“That for each matter in coutro- 
versy there shonld be one cause of 
action, and that there should be 
an end of litigation, is only reason- 
able; otherwise, if there were a 
multipheity of suits very great 
dithcalties would arise, especially 
if the decisions happened to be con- 
tradictory, ” 

? See. 7: 
(as laid down by Julianus), the 
plen of res judicata is available 


“Generally speaking 


whenever the same question is 
raised between the same parties, 
even im suits of a different na- 
ture.” 


^ Sec. 12: “Tf the question be 
asked, doos this plea work iu- 
Justice or not," it is necessary to 
sce Lf the matter is the same.” 


6 Sec. 14: ' And whether the re- 
lief claimed is the same, and the 
position which the parties occupy 
the same. Unless all these are iden- 
teal the matter is of a different. 
nature.” 
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tonem ; quonam in interdicto possessio, in actio proprietas 
vertitur. | . i 

Aud Neratius, * Cum de hoe, an eadem res est, quaeri- 
tur, haec spectanda sunt : personae ; l ipsum de quo agitur ; 
causa provima actionis : nec jam interest, qua ratione quis 
cam causam actionis competere sibi evistimdsset ; perinde ac 
$4 quis, postea quam contra eum judicatum esset, nova in- 
strumenta causae suae repperisset. ” ° 

Voet, in his commentary on this title, says, * Von aliter 
tamen laue exceptioni locus est, quam si lis terminata denuo 
moveatur inter easdem personas, de eidem, ete, et ex eadem 
petendi causd; sie ut, UNO € his tribus deficiente, cesset.* 
fiadem res intelligitur quotiens apud judicem posteriorem id 
quaeritur quod apud priorem quaesitum este . . Kadem 
petendi causa est eliam, licet non edem agatur actione, sed 
alio judicii genere eadem quaestio ventelitur; cum eandem 
causam non tam actio. faciat, quam potius origo petitionis, 
ei Pa I 

* Vinnius, ina note to the 13th title of tho 4th book of 
the Institutes, upon the words ‘per erceplionem ve? judi- 
catlae, ! says, * Quae ita agents obstat, st eadem guaestio «uter 


his found new material for re- 
litigating his claim.” . 


Y Jb.: “H any one claim posses- 


sion by means of an interdict, and 
afterwards vo agaiustthe thing by 
action, he is not estopped by the 
plea, for in the interdict the hare 
question of possession is adjudi- 
ented upon, whereas in the action 
it is the proprietorship of the 
thing that is being tried.” 


2 Sec. 27: “H the question be 
asked whether the matter in issue 
is the same, the following matters 
have to be looked to: parties; the 
subject-matter of the suit; and 
the cause of action. For it makes 
no ditference what reasons a man 
may have for thinking he has a 
cause of action, as for instance 
whether, after there bas been a 
binding decision against hiim, he 


8 e This plea is allowed when a 
suit finally decided is sought to be 
re-opened between the same partics 
concerning the same subject mat- 
ter and upon the same cause of 
action, When one of these three 
requisites Is wanting the plea 
fails. The subject-matter is the 
same when the same issue 1s sought 
to be tried which has been already 
decided. The cause of action will 
be the same, although the form of 
action may not be identical, but 
another method of procedure may 
have beea adopted forthe trial of 
the same question ; for it is not so 
much the frame of the suit as the 
right to sue which creates the 
cause of action. ” 
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eosdem. revocetur, id est, s omnia sint eadem, idem corpus 
eadam. quantitas, idem jus, eadem causa petendi, eaden 
conditio personarum 3" * and other commentators expres: 
themselves to a similar effect. 
The objects The Vice-Chancellor then continued: “It may be doubt- 
pr ape A ed, I think reasonably, whether having regard to the difter- 
yc di gg be ent objects and purposes of the two suits, if the present 
point? were to be tried by the language of the Digest, or 
of the principal commentators upon it (including Voet), the 
illegitimacy of Robert James Smith could be held res judi- 
sata, so as to expose the demand in the present suit to that 
"exception. The law of England must, however, govern 
in this case ;” and proceeded to examine the authorities 
above cited remarking :— 


A judgment * If the law as derived from these and other authentic 
is final only for 
Ms proper pur- 


ny and ob- ment, neither of a concurrent nor of an exclusive jurisdic- 
COL. 


sources, is, as L apprehend it to be, that generally the judg- 


tion, is (whether receivable or not receivable) conclusive 
evidence of any matter which came collaterally in question 
before it, though within the Jurisdiction, or of any matter 
incidentally cognizable, or of any matter to be inferred be 
argument from the judgment; and that a judgment is 
final only for its proper. purpose and object ; it may be 
thought difficult. to say why the sentenee in the present 
case ought, upon the present question, to be deemed con- 
elusive. ^ 


Commentary The learned Judge upon the case of Outram v. More- 


upon Outram 4696 2. observed: ‘ Lord E llenborough certainly decided 
v. Morewood, 


The direct — most accurately with reference to the pleading in that 
object of the . í : 
previous action at Common Law, that an allegation on record, upon 


doei 1831010 is not 


ec which issue has been onee taken and found, - fades een 


the parties taking it, conclusive according to the finding 
the reof, so as to estop. them respectively | rom litigating 
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1 “This sane: is availàble as an right, the cause of M and 
estoppel if the same question sub- the character the parties occupy 
stantially is revived between the are all tho same as before.” 
sameo parties, that is to say, if the 
subjeetanatter, tho quantity, the ? 5 Bast, 346 [1805]. 
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that fact once so tried and found... But it is, I think, to 
be collected, that the rule against reagitating matter ad- 
judicated is subject generally to this restriction—that how- 
ever essential the establishment of particular facts may be 
to the soundness of a judicial decision,» howover it may 
proceed on them as established, and however binding and 
conclusive the decision may, as to its immediate and direct 
objeet, be, those facts are not all necessarily established 
conclusively between the parties, and that either of them 
may again litigate them for any other purpose as to which 
they may come in question, provided the immediate subject 
of the decision be not attempted to be withdrawn from its 
operation, so as to defeat its direct object. This limitation 
to the rule appears to me, generally speaking, to be con- 
sistent with reason and convenience and not opposed to 
authority." 

These observations are of great value in tlealing with Difficulties of 
the practical difficulties which arise in the application of the dabjoet. 
the rules of res judicata, and the observations of Bowen, 

L. J., in the recent ease of Brunsden v. Humphrey,' may 
be cited as shewing what these difficulties are. ' 

The plaintiff bet ght an action in the C 'ounty Court and Brunsden », 
recovered damages from the defendant for injury to his cab 1854]. 
occasioned by the negligence of the defendants servant. 

The plaintiff afterwards brought an action in the High Court 
of Justice against the defendant, claming damages for per- 
sonal injury sustained by him through the same negligence. 
The jury found for the plaintiff, with £350 damages, for 
which judgment was entered. Upon a rule for a new trial, 
Pollock, B. and Lopes, J., held that the judgment in the 
first action was a bar to the subsequent proceedings, mas- 
much as damages for the personal injuries might have been 
claimed and recovered in the first action. The Court of 
Appeal however (Brett, M. R., and Bowen, L. J., Lord 
Coleridge, C. li dissentin ng) held that damage to goods and 
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! L. R., 11 Q. B. D., .T.8. " Serrao v. Noel, L. Pn" 0. B. D., 
L R., M LO. B. D., 141 [1884]. Seo — 549 [1855]. : 


C, LE 2l 


The difficulty 
is how far the 
causes in the 
two suits are 
in substance 
identical. 

The applica- 
tion of the 
rule depends 
upon matter 
of substanee, 


One criterion 
whether the 
same cvidence 
will maintain 
both actions, 
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injury to person, although they may have been occasioned 
by one and the seme wrongful act, are mfringements of dif- 
ferent rights, and give rise to separate causes of action, and 
that the action in the High Court was therefore maintain- 
able, 

* The rule of the ancient Common Law,” observed Bowen, 
L. J. “is that where one is barred in any action real or 
personal by judgmient, demurrer, confession or verdiet, he 
is barred as to that or the like action of the like nature 
for the same thing for ever. * It has been well said’ (says 
Lord Coke in a note to Ferrers ease)? * interest republicae ut 
st fines litium, otherwise,’ says Lord Coke, * great oppres- 
sion might be done under colour and pretence of law w (see 
also Sparry’s case? ; Liggens’s case; Year Book 12, Ed- 
ward IV, p. 15, 10). J. The principle is frequently stated 
in the form of another legal proverb, Nemo debet his verare 
pro edem caus. This a well settled rule of law that dam- 
aves resulting from one and the same cause of action must 
be assessed and recovered once for all. The difficulty in 
each case arises upon the application of this rule, how far is 
fhe cause which is being litigated afresh the same ense in sub- 
stance with that which has been the subject of the previous suit, 
‘The principal consideration,’ says DeGrey, C. J., in teh- 
inv. Campbell,” “is whether it be precisely the same cause 
of action in both, appearing by proper averments m a plea, 
or by proper facts stated in a peel verdict, or a special 
case.“ t And one great criterion, he adds, ‘of this iden- 
tity, 18 that the same evidence vill maintain both actions.’ 
See per Lord Eldon in Martin v. HEN " The question,’ 
says Grose, J., in Seddon v. Tutop,? *is not whether the 
sum demanded. might have been recovered in ihe former ac- 
tion, the only enquiry is whether the same cause of action 


! L. R, 141 Q. B. D., 141 (146, — Barr., 1345 [1762] ; and Phillips v. 


147). Berryman, 3 Doug., 287 [1783], were 
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8 5 Coke, Ola. 5 2 W. BL, 527 [1772]. 
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has been litigated and considered. in the former action.” Ac- 
cordingly ‘though a declaration contain cotints under which 
the plaintiffs whole claim might have been recovered, yet 
if no attempt was made to give evidence upon some of the 
claims, they might have been*recovered in another action ’ 
Thorpe v. Coopert It ts evident, therefore, that the applica- 
leon of the rule depends, not upon any technieal considera- 
tron of the identity of forms of action, but upon matter of 
substance ” 

The expression “ Cause of Action " has been frequently Canse of action 
defined by the Judicial Committee of the Privy Council, DT - 
with reference both to the Code. of 1859 and the subse- mes 
quent enactments. In Svorjomonce Dayce v. Suddanund 
Mohapatter,? their Lordships observed that the expression 
is to be construed with reference rather to the substance 
than to the form of the action, so as not to prevent. the 
operation of the general rule founded on the maxim-—* Nemo 
debet his. vexar; and in Krishaa Behari Roy v. Dro- 
yeswant Chowdhranee,® ihe Judicial Committee remarked 
with reference to section 2 of Act VIII of 1559:—* The 
expression * cause of action” cannot be taken in its literal 
and most restricted sense, but however that. may be, by 
the general law where a material issue has been tried? and 
determined between the same parties in a proöper suit and 
in a competent Court as to the status of one of them in 
relation to the other, it cannot be fried again in another 
sult between them." A few years later in Rajah of Piria- 
pur v. Sri Rajah Row Duchi Sittaya Garut a ease under 
Act X of 1877, their Lordships quoted the above remarks, 
observing—'* That Act (the Code of 1859) is not so exten- 
sive as the Act of 1877, because it merely declares that. 
a second trial shall not. take place upon a cause of action 
which has already been decided.” And in "ur th of Pilla- 
pur v. Sre Rajah Venkata Mahipati Sry. with refer- 


* 5 Bing., 129 [1828]. | * L. ft, 12 E. A., 20 [0581]. 
12 , B. L. R., ole [IS75]. * J. I kz | }, — 1 M | 1982]. 
FR, 2 I. AL, 290 (1575] 
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ence to section 7 of Aet VIII of 1859,! which corres- 
ponds with section 43 of the present Code, Bir Darnes 
Peacock observed : “ That section does not say that every 
suit shall include every cause of action or every claim 
which the party has, but ‘every suit shall include the whole 
of the claim arising out of the cause of action, -—meaning 
the cause of action for which the suit is brought; "—and 
cited with approval the rule laid down in Moonshee Buzloor 
Ruheem vy. Shumsoonnissa Begun? — * Their. Lordships 
think that the correct test is whether the claim in the new 
suit is in fact founded on a cause of action distinct from 
that which was the foundation of the former suit.” And 
the above remarks were again quoted by their Lordships 
in Amanat Dibi v. Indad Husain. 

A more searching definition is to be found in the recent 
case of Mussamut Chand Kour v. Partab Singh* “The 
cause of action,” said Lord Watson in delivering the 


judgment of the Judicial Committee, “has no relation 


whatever to the defence which may be set up, nor does it 
depend npon the character of the relief prayed for by the 
plaintiff. It refers entirely to the grounds set forth in the 
plaint as the cause of action, or, in other words, to the 
media upon which the pen tiff asks the Court to arrive at 
a conclusion in his favour.” 

This definition, it is submitted, affirms in substance, 
though not expressly; the view taken by West, J., in the 
Bombay cases of Laji Hasam Ibrahim v. Mancharam Kali- 
andas}? and Shridar Vinayak v. Narayan Valad Babaji 
The facts in the two suits must be connected, so that, had 
the plaintiffs whole case been brought forward before, it 
would have been conclusively determined upon the same 
investigation. To use the words quoted by West, J., in 
He later case : “A cause of action is to be regarded as 
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the same if it rests upon facts which are integrally con- 
nected with those upon which a right and an infringement 
of a right have already been once asserted.” In order to 
‘aise the bar of res judicata, the matter at issue in the two 
suits must have originated in the same transaction giving 
rise to the same alleged right in the plaintiff and creating 
the same alleged duty on “the part of the defendant. In 
other words, res judicata depends upon matter of substance. 

In connection with this subject, the terms of Explana- 
tions I and II to the section require to be looked to. The 
matter must in the former suit have been alleged by one 
party and denied or admitted expressly or by implication 
by the other, and further, any matter which ought to have 
been made ground of defence or attack in such former suit 
is to be deemed to have been directly and substantially in 
Issue. 


The question whether the cause of action is the same in 


Are the causes 
of action un the 


two suits may be shortly illustrated m the following cases: — two suits iu 


In Doorga Persad Singh v. Doorga Konwars,' the dir 


tiff sued to obtain possession by right of inheritance of Pie eee gh 


certain property alleging that he was entitled thereto witder 
a Aulachar or family custom excluding female heirs, and 


he prayed alternatively for a declaration that a deeds exe- 


cuted by the defendant, Doorga Konwari, was inoperative 
after her death, and that he was, as the preferential male 
heir, entitled to the reversion, The peoperty in question had 
descended to Doorga Konwari's son, and, after his death, 
she sued her co-widows and the present plaintiff to recover 
possession of two-thirds of the property, and to have her 
possession confirmed as to the remainder. In that suit Doorga 
Persad attempted to give evidence as to the Awlachar, but 
no issue was raised upon the point, nor did he make any 
allegation as to the alleged custom in his written state- 
ment or grounds of appeal, and it wag held that Doorga 
Konwari was entitled to succeed to the property as the 
mother and heiress, 1 his adjadication was pleaded in bar 
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to Doorga Persad's suit. Sir Barnes Peacock, delivering 
the judgment of the Privy Council, distinguished the case 
of Hunter v. Stewart! upon the ground that the allegations 
and equities in that suit were different in the two cases, 
observing : “In tuis case, although the allegations are differ- 
ent, the claim is the same,” and referring to the observations 
of Lord Westbury in Srima Rajah Moottoo v. Kutama 
Natehiar? his Lordship said : “If the defendant did not 
resist the claim m the former suit uponthe ground of the 
family custom, he is not entitled in the present suit to 
upset the former decision because he failed to set up a cus- 
tom. which he ought to have relied upon at that time, The 
decision in the former suit. would be utterly useless if the 
present suit could be maintained.” After citing the obser- 
vations of the Judicial Committee in Avshna Behari Roy 
v. Brojeswaree Chowdhrancee and Soorjomonee Dayee v. 
Suddunund Mohapatter* as to the expression “cause of 
action,” his Lordship held as to the first point that the 
plaintiff was debarred by reason of the adjudication in 
the previous suit from claiming the property by right of 
Inheritance, 

But as to whether the plaintiff was entitled to set aside 
the leed upon his proving his title as presumptive heir, 
his Lordship observed : * No doubt the family custom 
might be set up in this suit for that purpose, for although the 
plaintiff is barred by the former adjudication from setting 
it up for the purpose of shewing that he is entitled to 
possession during the life of the defendant No. I, he is not 
thereby barred from shewing that, upon her death, he, if 
he survives, will be entitled to succeed her," 5 but held that 
upon the state of the evidence no declaration should be 
made, as sueh a course would involve a remand, and all the 
parties interested were not before the Court. The question 


! 4 De G. F. & J,, 1685; ot L. J. 3 1, L. R., 1 Cale, 144; L. R2 
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as to the family custom was accordingly left open for deci- 
sion 1n a subsequent suit. i 

So where a plaintiff sued in 1847; claiming a moiety of 
an estate in priority to the defendant, a Hindy widow, alleg- 
ing the property to be joint and undivided, and the suit 
was dismissed on the ground that the property was separate 
and distinct, it was held that he was not debarred from 
claiming as heir next in reversion after the defendant, ad- 
mittine the widow’s title to be prior to his, and seeking to 
have an alienation made by her set aside.’ 

Where a landlord sues a tenant in ejectment alleging that rjoctment 
the tenant holds under a lease, apd the suit is dismissed on ad 
the ground that the lease is not genuine or has not been 
proved, it has been held that this does not bar a subsequent 
suit by the landlord as owner to eject the tenant, alleging 
that the tenant isin occupation paying rent and has refused 
to vive up possession. In the case of Girdhar Manordas v. Girdhar Man- 
Dayabha t this was the opinion of the majority of the Court,’ ind [18891 
which proceeded upon the ground that the faet that two suits 
are based upon a tenancy does not imply that the suits are 
on the same cause of action, and that what has to be loéked 
to in eaeh case is whether the partic ‘ular contract or relation 
put forward in the first case is or is not the same specifie 
contract sued on in the sceond. In the former suit the 
plaintiffs “asserted terms embodied in and constituted by 
the leases which they failed to prove. They now allege an 
entirely different legal relation . . . obviously quite distinet 
from the one they relied on before. It would have to be 
proved by different evidence.” The learned. Judges con- 
sidered the argument de rived from Explanation 11, and held 
that it did not apply to the case, as the landlords had suc- 
ceeded in the first instance on the ground chosen by them, 
and the Appellate Court had refused to entertain their 


claim on any other ground. i 
! Sunkur Dyal Singh v. Purines- 9 Westand Pinhey, JJ. ; Melvill, 
sur Singh, 6 W. R., 44 [1806]. J., dissenting, 


2 I. L. R., 8 Bom., 174 [1852]. 
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The dissenting Judge was, however, of opinion that the 
cause of action.was the same in both suits, namely, the 
breach of an obligatien arising out of the relation of land- 


lord and tenant, and that the plaintiff having failed in ono 


suit could not be allowed in another to establish the same 
claim by different evidence. 

It was no doubt with a view to elucidating the subject 
that the Legislature, in enacting Act X of 1877, discarded 
the term “cause of action.” The question chiefly to be con- 
sidered is whether tho matter decided in the previous suit 
was in substance part of the cause of action in the second 
suit, and the matter cannot be said to have been determined 
in the previous suit unless it was put in issue and directly 
determined. 

Res Judicata will now be examined from five different 
points of view. And first as to the competence af the 
Court. 


CHAPTER II. 
Forum. 
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Tig rule established by the Privy Council, and since 
acted upon in this country,’ requires Courts to be of con- 
current jurisdiction as regards the pecuniary limét and 
subject-matter of the suit and able to try the'suit with con- 
clusive effect, before the decision of one Court can work 
an estoppel as to matter coming before another Court. 
The rule is of a special nature, and has been framed for 
special reasons connected with the constitution of the Indian 
Courts. 

In England, however, the rule, so far as it can be gather- 
ed from the reported cases, is more flexible. In 1775 in a 
special case reserved upon an indictment,’ a sentence of 
expulsion made by the Master and one Fellow of Quee n's 
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College, Cambridge, confirmed by the Master and a majo- 
rity of the Fellows, was held by Lord Mansfield conclusive 
in a prosecution for agsaulting a fellow-commoner by turn- 
ing him out of the garden, The sentence was held to be 
of the nature of the sentence of an [Ecclesiastical or Ad- 
miralty Court fixed and conclusive until reversed (in this 
instance) upon appeal to the Visitor of the College. Ina 
ease decided in 1881,' the cause related to the rights of 
the county of the City of Chester as between that city and 
the county palatine of Chester. Tenterden, C. J., held 
that a document, purporting to be a decree made by some 


members of the Court of Exchequer associated with others 


Special reasons 
for a diferent 
rule in Ludi, 


who ‘were not members, could not be received in evidence, 
the proceeding being one before persons not forming any 
Court known to the laws of the country as having com- 
petent authority. In Fitters v. Allfrey,’ the judgment of 
à County Court pronouncing a tenancy to be a yearly, not 
à weekly, tenancy, was held by the Court of Common Pleas, 
on proof that the matter tried was the same, to be a con- 
clusive estoppel, although the plaintiff was shewn to have 
obtained a verdict by means of perjury ; and it appears to 
be well settled thar the judgement of a County Court in Eng- 
land is conclusive evidence between the same parties upon 
the same matter directly in question in another Court? 

[t is of much more importance in this country than in 
England that, in order to make a judgment between parties 
in one Court conelusive between the same parties upon the 
same point in another Court, both Courts should be of con- 
current jurisdictions otherwise the decision of a Court limit- 
ed to try suits of small value might be conclusive in another 
Court foran entirely different purpose, and for avery large 
amount. As remarked by Str Barnes Peacock in Mussamut 
Edun yv. Mussamut Bechun*: “A bond ofa very large amount 


! Rogers yv. Wood, 2. B & Ad., 8 Seo Routledge v. Hislop, 2 E. 
345 [1831] & E., 549 [18600]; Buckland v. John- 


son, 15 C. B. (N. 8.), 145 | I394]. 
? L. R., 10 C. P., 29 [1874]. 48 W. R., 175 [1867]. 
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might be set up as an answer, in a suit in the Munsif's Court 
or in a Court of Small Causes for a véry small amount ; 
but it could never be held that a decision in those Courts as 
to the validity or invalidity of the bond as a defence to the 
suit would be conclusive upon the Judge in*a suit brought 
upon the bond, and upon the High Court in a regular 
appeal from a decree in that suit.” 
In the case now cited the defendant had sued the plain- Mussamnt 


Edun a. 


tiff in the Collector's Court under Act X of 1859 for rent Mussamut 
upon an agreement for a lease, and the plaintiff set up in Pech Looe, 
defence a bond by way of set-off authorising him to deduet 
a portion of the rent, and apply it in reducing the amount. 
due by the defendant on the *bond. The bond laving 
being found genuine, the plaintiff instituted the present 
suif to recover certain monies which he alleged to be due 
thereunder. The question was whether the defendant could 
be allowed to say the bond was not genuine, after the find- 
ing in the previous suit. The first suit was one which a 
Collector alone had jurisdiction to try,^ and from his deci- 
sion a special appeal lav to the High Court ; the second 
suit was one in which a regular appeal lay from the deci- 
sion of a Judge or a principal Sudder Ameen to the I lieh 
Court. Campbell and Phear, JJ., having differed in opi- 
nion, the Chiel Justice supported the opinion of the latter. 
holding that the validity of the bond was not res judicata 
between the parties, as the two Courts were not of concur- 
rent jurisdiction, 

Sir Barnes Peacock observed : “ An estoppel shuts out ` 
enquiry into the truth, and 1t ts therefore very necessary to 
see whether sich an estoppel was caused by the decision of 
the Collector.” After citing the principles laid down hy Principleenun: 
Lord Walsingham in the Duchess of Aingston’s ease as to the Chet en 
conclusiveness of judgments of Courts of concurrent and 
exclusive jurisdiction, the Chief Justice pointed out that 
the Collector's. Court was neither à Court of exclusive 
jurisdic tion, nor of concurrent jurisdiction with the Zillah 
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Court, as to the validity of the bond ; and that as regards 
the bond (except so far as it might form an answer to a 
claim for rent) the Collector’s NI had no jurisdiction at 
all. The rule is then stated in these terms: “ Concur- 
rency of jurisdiction is a necessary part of the rule which 
creates an estoppel i in such a case. I do not know pre- 
cisely how it is that the doctrine of estoppel has been 
engrafted in the rules of law applicable to the Mofussil 
Courts. It seems to have been taken from the English 
Law, without also taking the rule, that cstoppels must be 
pleaded ; a rule which is not applicable to the Courts in 
this country. It is quite clear that, in order to make the 
decisien of one Court final and conclusive in another Court, 
èt must be a decision of a Court which would have had juris- 
diction over the matter in the subsequent. suit in which the 
The Chief 
Justice then said that if it were necessary to determine 
that the matter came collaterally or incidentally before the 
Collector he would have so held, and relied upon the judg- 
ment of Knight Bruce, V. C., in Barrs v. Jackson,’ which 
was reversed upon grounds in no way perenne the 
Vice-Chancellor's statement of the rule of ves judicata. 
The decision in Mussamut Iedun v. Mussamit Bechun? 
pr onounced at a time when estoppels were still regarded 


first decision is given in evidence as conclusive.” 


with some disfavour in this country, was not for some years 
always acted upon? but the rule has since been fully atfirm- 
" A4 the ROA Committee., 
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Phil, 552 [1845]. See 
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supra, pp. 


516-321. 

2 5 W. R., 175 [1867 ]. | 

5 The rule was acted upon in 
Heradhun Dey v. Golam Hossein, 8 
W. R., 4957 [1807] ; Tekailnee fioura 
Coomaree v. Bengal Coal Co., 13 
W. R., 129; 9 W, R. (P C.), 252 
[1570] : and the following decisions 
as to Small Cause Courts: Chander 
Narain Aajoomdar v. Prithanund 
Asrum, 1:2 W. R., 290 [1867] ; Sur- 


Mallick v.FukeerChunder Putuaik, 
22 W. R., 349 [151 1]: Znayat Khan 
v. Ramat Bihi, Y. L. Re. 2 ATL, 07 
[1879] : Khandu v. Talia, 8 Bom. 
H. €. (4. C.), 22 [1871] (a suit te 
recover the — of the skin and 
flesh of an ox); Mandappa Mudali v. 
S. 2. McCarthy, I. L. R., 3 Mad., 
192[(18581]; Pathuma v. Sati nutniuna, 
I. L. R., 5 Mad., SS[1884] (Munsif’s 
Court). Fhe rule was disregarded 
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In 1873 the queso came before a Full Bench at Cal- 


Chunder 
C Dom ar 


Mun- 


cutta in Chunder Coomar Mundul v. Nunnee Khanwm.! aut v. Nunnee 


There a raiyat obtained a decree in the Court of the Deputy 
Collector under Act X of 1859, to the effect that he ws 
holding under a genuine maurasi pottah and had hin 
illegally ejected by the landlord. The decree having been 
upheld on appeal to the Judge and on special appeal to the 
High Court, the landlord sued the raiyat’s heirs in the 
court of the Munsif to recover possession on the ground 
that the pottah was spurious. The heirs set up the deci- 
sion in the former suit, relying upon the rule of res judicata 
in the Code of 1859. 
upon the previous authorities? that the matter was nob frec 
from doubt, referred the case toa Full Bench. The learn- 
ed Judges of the Full Bench, though not upon precisely 
held that the Collector's decision was 
3 ° 


The Divi ision Bench; being of opinion’ 


the same grounds, 
not conclusive. 

The question came before the Judicial Committee in the 
case of Krishna Behari Roy v. Brojeswart Chowdhranees 
which decision appears to leave out of sight the question 
of concurrent jurisdiction, There the appellant had mter- 
vened in a snit which the respondent brought in a Court 
of inferior jurisdiction to set aside certain putni. leases 
granted by his adoptive mother. The appellant contended 
that he was the heir, and that the respondent had no title 
found in favour 


as adopted son. An issue was tried and 


of the adoption, and it was held that a subsequent suit to 


in Huro Lall Saha v. Sree Tirtha-  Gooroodoss Roy yx. Ramnarain Mil- 


mund Thakoor, 11 B. L. R., 437 (n) 
[1570]; Nund Kishore Singh v. 
H uree Pershad Muitul, 15 W. R., 
65[1870] ; Bemola Sooiedury Chow- 
drain v. Punchanun Chowdhry, 
I. L. R., 3 Cale., 705 [1878] ; T'opo- 
nidhee Dhir) ir Gossain v. Sree- 


putty Sahanee, Y. L. R., 9 Cale., $32 


[1530]. 

! 11 D. L. R., 434 [1875]. 

2 Sce in addition to the cases 
cited in tho last note but one, 


ter, B. L. M., Sup. Yol., 028 [10807] ; 
Jonardun Acharjee v. Haradun 
Acharjee, ib., 1020 [1868] ; and Pro- 
sonno Coomar Paul Chowdhry v. 
Koylash Chander Paul Chowdhry, 
ib., 759 [1867], Full Bench decisions 
upon s. 23 of Act X of I859, 

9 The judement of Mitter, J., 
11 B. L. R., at 411--450, and that 
of Phear, J., at 456, 407, appear 
most accurately to state the rule. 
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! 
set aside the adoption was barred by the previous finding. 
The Judicial Committee observe: * Dy the general law 
where a material issue has been tried and determined 
between the same parties in a proper suit and 1n a competent 
Court, as to the status of one of them in relation to the 
other, it cannot, in their opinion, be again tried in another 
suit between them." 

This decision was expressly followed by the Calcutta 
High Court in. Run Bahadur Singh v. Lucho Koer,! where 
it is pointed out that the two Courts in Krishna Behari Loy 
v. Brojeswart Chowdhranee® were not of concurrent Jaris- 
‘diction,® and in. Topowdhee Dir) Grr Gossain v. Sreeputly 
Suhance,* where the decision of a Munsif upon a question 
of heirship was held to be res judicata in a suit brought in 
the Court of a Subordinate Judge to recover property 
worth a lakh of rupees. 

In the case hist cited, White, J., observed : “ I must con- 
fess that if | were unfettered by authority, I should be in- 


patty Sehance lined to hold that the Munsit’s Court, although competent 


[1580]. 


to try the issue of heirship for the purpose of arriving at a 
conclusion upon a matter wholly within his jurisdiction, was 
yet not competent to find upon that issue, so as to make 
ib res judicata 1n a suit instituted in a Court of superior 
Jurisdiction and relating to a large estate whose value is 
far beyond the pecuniary limits of the Munsif's jurisdiction. 
] am much impressed with the judgment of Peacock, Ca., 


in Mussamut didi v. Mussamut Bechun® ... The doctrine 


laid down by Peacock, €. J., was not referred to in any of 
the cases which | have cited, nor, so far as appears in the re- 
ports, was brought to the notice of the Courts which decided 
these cases. Notwithstanding this, I think I am bound hy 
the decision of the Privy Council which, having the facts 
before 16, expressly decides the appeal of Krishna Behari 
Roy, on the ground that the main issue which he sought to 


I. L. B., 6 Cale., 406 [1880]. * fL LR. 5 Cale., 832 [1880]. 
LU R21 A281 ^ 8 W. R., 175 [L807]. 


I. L. R., 6 Cale., 417 [1880]. 
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have tried in his suit had already been determined by : 
Court of competent jurisdiction.” And the Court aceord- 
ingly held that the decision of the Munsif Upon the question 
of title was conclusive between the parties as to every 
portion of land held under that title. 

These decisions are overruled by the observations of the 
Privy Council in Misir Raghobardial v. Sheo Baksh Singh, 
and Run Bahadur Singh v. Lucho Koer} and neither a 
question of title, nor any other question, can be res judicata 
by reason of a finding of a Court inforior as regards its 
pecuniary limit to the Court trying the question. 

In Misir Raghohardial v. Sheo Baksh Singh “a suit on a Mir Ragho. 
bond for Rs. 12,000, the defendant pleaded that in a*pro- bardial m. Shoo 

Baksh Singh 

vious suit for interest inthe Assistant Commissioner s Court [15]. 
(the jurisdiction of which was limited to Its. 5,000) an issue 

was raised and decided to the effect. that the defendant had 

only received Rs. 4,790 under the bond, ans the decision 

was upheld on appeal. The matter of the consideration for 

the bond had been directly and substantially in issue in 

the first suit which had been finally heard and decided in 

a Court of competent jurisdiction. The present suit, was 
brought in the Court of the Deputy Commissioner, the 
pecuniary limit of whose jurisdiction was unrestricted, 

The Courts in India held that the second suit was barred by 
section 13 of Act X of 1877. 

Their Lordships of the Privy Cguneil first observed that 
section 2 of Act VIII of 1859, the Code of Civil Proce- 
dure, for which Act X of 1877 was substituted, would not 
have applied to the case, the ‘cause of action’ in the two 
suits being different; but that, independently of the pro- 
vision in Act VII of 18 09, the Courts in. India had recog- 


Risen the rule laid down in the Duchess of — s ease,” 


— —ñ — à — — — — — — — — tree 55. F 
— Po — Joh LUPO cI&a£ rg opm — — — — — — — — —— — - a — P  — — y — — — — — — a — "ee <tr EL on 


! [. L. R., 9 Calc, 439; L. R., ? 2 Sm. L. Ca., 9th ed., 8I2. See 


9 I. A., 197 [1882]. the obseimwations of the Judicial 
27. L. R., l1 Cale, 301, L. R, Committee in Keugowlee Singh v. 

12 I. A., 23 (15811. Hossein Buc Khan, Y Db. L. L.. 
Lap L. R., 9 Cale., ; L. R, 675 (680) [E811]. 


T. A., 197 [1882]. 
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and that the intention of the Legislature was to embody 
in sections 12 and 13 of Act X of 1877 the law then in 
force in India instead of the imperfect provision in the 
Code of 1859. "Their Lordships were of opinion that the 
words ‘competent jurisdiction’ in Act X of 1877 meant 
‘a Court which has jurisdiction over the matter in the subse- 
quent suit in which the decision is used as conclusive, or in 
other words, a Court of concurrent jurisdiction, and refer- 
red with approval to the observations of the Chief Justice 
in Mussamut Edun v. Mussamut Bechun! 

Upon the subject of competent Courts their Lordships 


-said :—* As to what is a Court of concurrent jurisdiction 


it is material to notice that there is in India a great num- ' 
ber of Courts ; that one main feature in the Acts consti- 
tuting them is that they are of various grades with differ- 
ent pecuniary limits of jurisdiction ; and that by the Code 
of Civil Procedure a suit must be instituted in the Court of 
the lowest grade competent to try it. . The qualifications 
of a Munsif and the authority of his judgment would not 
be the same as those of a District or of a Subordinate 
Judee, who have jurisdiction in civil suits without any 
limit of amount. In their Lordships’ opinion it would 
not be proper that the decision of a Munsif, upon (for in- 
stance) the validity of a will, or of an adoption, in a suit | 
for a small portion of the property affected by it, should. 
be conclusive in a suit before a District Judge er in the 
High Court, for property of a large amount, the title to 
which might depend upon the will or the adoption. Other 
similar eases are mentioned in. the judgment of the Chief. 
Justice, It is true that there is an appeal from the Mun- 
sis decision, but that upon the facts, would be to the 
District Court, and not to the High Court. And that the 
decision should be conclusive would be still more impro- 
per as regards many other of the various Courts in India, 
the qualifications of whose Judges differ greatly. Dy taking 
concurrent jurisdiction to mean concurrent as regards the 


Rap ic $—— Ae ad i ime A — — — Gs LT — meen sr” = — ng — —— — — yy — Hh, Ant — — 


t 8 W. R., 175 (179) [1867]. 
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" é 

pecuniary limit as well as the subject-matter, this evil or 
inconvenience is avoided ; and although it may be desir- 
able to put an end to litigation, the inefficiency of many of 
the Indian Courts makes it advisable not to be too stringent 
in preventing a litigant from proving the truth of his 
case," ! | 

The Judicial Committee in Run Bahadur Singh v. Lucho pe ; 
Koer? referring to the above remarks further say : * If Koer (1884). 
this construction of the law were not adopted, the lowest 
Court in India might determine finally, and without appeal 
to the Hiph Court, the title to the greatest estate in the 
Indian Empire." In the case now cited the plaintiff sought 
to recover his deceased brother's estate from the widow? an 
issue between the parties being as to the separate or joint 
ownership of the brothers. The same issue had been deter- 
mined between the parties in a proceeding under Act 27 
of 1860, when the Munsif decided in the widow’s favour. 
It appeared also that in a certain rent-suit decided by the 
Munsif under Act VIILof 1869 in which the plaintiff had 
intervened, the sume issue was raised and determined in his 
favour. {t was contended for the defendant that in the fit- 
ter case, there being no provision in Act VIEL of 1869 simi- 
lar to that in Act X of 1859* to the effect that title should 
not be affected by the decision in rent-suits, the plaintitt 
"was bound by the judgment, A Division. Bench of the 
Calcutta High Court held that the question as to separate 
or joint ownership was res judicata, observing “ It would 
seem to be refining too much to confine the doctrine of res 
judicata in India to exactly parallel Courts.” The Judi- 
cial Committee, however, approved of the decisions above 
cited, and held that the decision of the Munsif in the rent- 
suit was not conclusive, but their Lordships held upon the 


! Compare the remarks of 3 Jh., 309. 
Phear, J., in Chunder Coomar ^ Section V. Sees, 33, Act VII 
Mundul v. Nunnee Khanum, 11 of 1869 (B.C.). 

b. L. R., 457 [1875]. 5 p. L R, 6 Calc, 406 (415) 

71. L. R., 11 Calc, 201; L. R., [1830]. 

12 I. A., 23 [1894]. 
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question of fact that the widow was entitled to succeed, 
the brothers having separated. 

The rule is now elearly settled that in order to make an 
adjudication by one Court final and eonelusive in another 
Court, the first Court must have been possessed of a juris- 
diction sufficient to try the matter which arose in the 
subsequent suit 

The Revenue Courts being Courts of limited jurisdic- 
tion, 1t was held by a, Full Bench in Furri Sunker Moo- 
kerjee v. Muktaram Patro! that the decision of a Collector 
in a suit under Act X of 1859, declaring the plaintiff en- 
titled to assess rent upon land alleged by the defendant 
tobe lakhiraj, was not'conclusive between the parties in 
a suit for arrears of. rent under Bengal Act VIII of 1869; 
but one Judge was of opinion that * a decision would be 
binding upon them in a subsequent suit which, but for the 
passing of the later Act, would have been brought in the 
Revenue Court. The judgment of the majority proceed- 
ed upon the authority of Ahugowlee Singh v. Hossein Bux 
Khan? and Chunder Cooniar Mundul v. Nunnee Khanum” 

Act X of 1859 and Bengal Act VIII of 1869 are now 
repealed by the Bengal Tenancy Act (VIIL of 1885) 
in the territories to which that Ad extends by its own 
operation,* so that the question of the conclusiveness of 
decisions of the Revenue Courts is now of little import- 
ance in the Lower Provinces of Bengal. 

Under Act VIII of 1869 it has recently been held that 
if a Collector, professing to proceed under the provisions of 
section 38 of that Act, exceeded his jurisdiction by assessing 
the rent instead of determaning the existing rates of rent, 
his proceedings were not conclusive between the parties in 
a subsequent suit for rent.’ 


1 15 B. L. R., 238 [18735]. Scheduled Districts, (Act XIV of 
? 7 B. L., R., 0673 [1671]. 1874). The Act has not yet been 
? 11 B. L. R., 491 [1815]. extended to Orissa. 

? ie., those under the adminis- + Merjak Janand v. Krishto 


tration of the Lieutenant-Governor  Chunder, Y. L. R., 10 Calc., 507 
of Bengal, except Orissa aud the — [1884]. 
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Chapter X of the Bengal Tenancy Act (VIL of 1885) Decision of 


provides for a — to be made by a Revenue ee 
Officer, and for the record of certain particulars, includ- — ink. 
ing the nature and incidents of the tenancy, and the rent 
payable. Under section 108 an appeal lies from the deci- 
sion of the Revenue Officer to a Special Judge, and in 
certain cases of disputes as to entries in the record [section 
106], a special appeal lies to the High Court [section 108 
(3)]. In all other cases the decision of the Special Judge 
is final and such a decision will, if is conceived, be con- 
clusive, as to the matters decided, in any subsequent suit 
between the parties. 
A question, as to entries in a EEE heard ånd Entries in ro- 


cord-of-rights, 
decided by a Revenue Officer under section LOG of the dJocision of 


Bengal Tenancy Act, has been held res judicata between geht co. 
the same parties in a subsequent civil suit. In Gokhul Sahu 
v. Jodu Nundun Roy, a Division Bench at Caleutta, distin- 
guishing the case of Jurri Sunker Mookerjee v. Muktaram 
Patro? as being based on the principle that the decision 
of a Revenue Court on a question of title is no bar to the 
trial of the same question by the ordinary Civil. Courts, 
referred to the provisions of the Tenancy Acts and observed : 
* We cannot suppose that it was the intention of the Legis- 
lature, alter providing for the trial of disputes oe o 
entries in the record-of-rights by the Code of Civil Pro- 
cedure and by a special Appellate Court, that such disputes 
should be liable to be reopened before the ordinary Civil 
Jourts of the country.” — 

The decision of rent-suits was transferred in Lower Ben- Revenuo _ 
gal to the ordinary Civil Courts by Act VIII of 1869, apie tardy 
but, in the North-West Provinces, Revenue Courts. still Provinces. 
exist, and the decisions have taken a similar course. On 
the one hand, it has been recognised that the Revenue 
Courts are tribunals of limited jurisdiction existing for 


3 Soe Shewbarat Koer v. Nirpat Pandey, 1. L. R., 17 Cale., 320 
Roy, I. L. R., 16 Calc., 596 [1889]; — [1859]. 
Lala Kirut Narain v. Palukdhari 2 [. L. R., 17 ko 721 [1890]. 
8 15 B. L. R., 238 [1875]. 








— — — — —— ——— G R we ^8 





Application 
under s, 63 of 


Act I} of 1874, 


Decisions 

ter the 
Land Acquist- 
tion Acte 


340 COMPETENT COURTS. [PART It. 


special purposes, so that a decision of a Revenue Court 
upon a matter within the jurisdiction of the Civil Courts 
would not opefate as res judicata! On the other hand, the 
view has been expressed that where a matter is limited to 
the eognisahce ,of the Revenue Courts, or where a special 
and summary remedy is given to a plaintiff resorting to those 
Courts, the decision in respect of such a matter will be final. 

{In Madras it has heen held that a Revenue Court has no 
power to determine title otherwise than incidentally to the 
limited jurisdiction conferred on it. 

An application by petition under section 63 of the Ad- 
ministrator-General’s Act (IL of 1874) for payment of 
ménies in the hands of the Secretary of State has been 
held to be a suit within the meaning of section 13 of the 
Code, and is binding upon all the parties, whether the order 
made merely dismisses the petition or directs payment. to 
be made ta the petitioner or to other persons represented 
at the hearing. Such an order 15, therefore, effectual to bar 
any subsequent application upon fresh materials.* 

It would seem to be clear that a decision by a Land Aequi- 
sition Judge, in apportionment-proceedings under the Act," 


! Husain Shah v. Gopal Rai, v. Sheodin, 1. L. R., 6 AIL, 103 


I. k. R., 9 AIL, 428 [1879]; Ashgar 
Ali Shah v. Jhanda Mal, Y. L. R., 
2 AN., 839 [ISSO]; Cholu v. Jitan, 
I. L. R., 3 AIL, 63 [1580] ; Muham- 
mad Abu Jafar x. Wat* Muham- 
mad, I. L. R., 3 All, 81 [1880! ; 
kaj Bahadur v. Birmha Singh, 
L L. R., 3 Alb, 85 [18580] ; Gopal v. 
Uchabal, Y. L. R., 3 AU.,51 [18550] ; 
Suklulaik Misr v. Karim Chaudhri, 
I. L. R., 3 All, 521 [1881]; Debi 
Prasad v. Jafar Ati, J. L. R., 
3 AIL, 40 [1880]; Birbal v. Vika 
kam, I. L. R., 4 All., 11 [1881] (de- 
cisions under Act XVIII of 18573) ; 
Amrit Lal v. Balir, Il. L. R., 
6 ALL, G8{ISS |; PAulabra v. Jeolal 
Singh, I. L. R., 6 All., 52 [1583]; 
Lodhi Singh v. Tshri Singh, Y. L. R., 
G All, 295 [1884] ;. Ajucdhia Prasad 


[1884]: Ganga Prasad v. Buldeo 
Ram, I. L. R., 10 AIL, 347 [1885] 
(decisions under Act NIL of 
1581.) 

2 Shimbhu Narain Singh v. Bach- 
cha, I. L. R., 2 AH, 201 [1879] 
(under Act. XVIII of 1873) ; Har 
Sahat Mal v. Maharaj Singh, 
I. L. R., 2 All, 294 [18579] (under 
Act XIX of 1863) ; Radha Prasad 
Singh v. Salik hai, I. R. R.,5 AlL, 
245 [1883] (under Act XVIII of 
1873); Bateshar Nath v. Faizul- 
hasan, I. L. R., 5 AIL, 281 [1885] 
(under Act XIX of 1873). 

8 kama v. Tirtasami, I. L, R., 
T Mad., 61 [1883]. 

* Smith v. Secretary of State, 
I. L. R., 3 Calc., 340 [1578]. 

5 Act X of 1570, s. 39. 
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; 
as to the title of persons claiming a share of the compensa- 
tion-money, is only conclusive as regards the title to the 
property in question, and does not affect the title of the 
claimants to other property. Here the parties are brought 
before the Judge compulsorily, and the amount at issue may 
be unimportant! But as to the property actually acquired 
the decision would appear to be binding. In tam Chunder 
Singh v. Madho Kumari, the decision of a Civil Court, in 
proceedings between aghatwal and his under-tenure-holders 
in which the right to receive compensation-money was de- 
termined, declaring certain under-tenures to be upon suffer- 
ance, was held conclusive ma suit by the ghatwal to resume 
one of the under-tenures, Nor is it open to a party to 
reopen in a regular suit the precise question which has been 
settled by the decision of a Land Acquisition Judge under 
section 39 of the Act.’ 

A Court is not precluded from entertaining a fresh ap- 
plication for the guardianship of a minor under Act LX of 
1861 by reason of the fact that a similar application has 
been refused.4 

Tt must further be observed that ‘competent to try’ Decision not 


A pre- appealable 
A pre does not work 


means ‘competent to try with conclusive eect. 
vious decision, therefore, in a case which is not appealable estoppel, » 
Dholabha? v. Adesang? is 


In that ease the first suit 


cannot operate as res judicata. 
the leading case on the subject. 
for Rs. 119 was in the District Court, and was dismissed 
in the two lower Courts, and it was held on appeal to the 
High Court, that the matter being within the cognisance 
of a Court of Small Causes,® there could be no second ap- 
Debia v. Protap Chunder Sandyutl, 


25 W. R., 103 [1876]. 
* Nehalo v. Nawal, I. L. R., 


31 Nobodeep Chunder Chowdhry 
v. Brojendro Lall Roy, Y. L. R. 
7 Calc., 406 [1881 ]. 


2 T. L. R., 12 Cale., 484; L. R., 
12 I. A., 188 [1885]. 

3 Nilmonee Singh Deo v. kam- 
bundhoo Roy, 1. L, R., 4 Cale., 
757 [1879], dissenting from Dwarka 
Singh v. Solano, 22 W. R., 38 
[1874], and distinguishing Kaminee 


1 All., 428 [1877]. 

5 [. L. R., 9 Bom., 75 [1884]. 

* In Govind v. Dhondbarav [I. 
L. R., 15 Bom., 104 (1890)], it was 
held, following Bholubhat v. Ade- 
sang, that a decision in à suit which 
was in the nature of a Small Cause 
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Bholabhaiv. peal. A second suit on the same identical cause of action 
Adesang [1884] 


was also brought in the District Court, and dismissed on the 
ground of res judicata. The Bombay Court held that though 
the material question in both suits was the same, and the 
two Courts were physically the same, the jurisdiction was 
on the two occasions different, the second suit being for a 
larger amount. * It is now said,” observed West, J., “ that 
the decision which was statutably beneath the cognisance 
of the High Court, binds the High Court in a more impor- 
tant case. Such a result is manifestly opposed to reason, 
and cannot, we think, have been intended by the Logisla- 
Competont’to ture.”...“ Wemust construe the section, if possible, so as to 
try with con- 
elusive offect, "niin an anomalous result, and this end is attained by say- 
ing that the words ‘competent to try such subsequent suit’ 
in the section mean competent to try the suit or issue on 
account of its nature with conclusive effect, since otherwise 
the higher jurisdiction provided by the Code would be ex- 
cluded by the lower.’?! 
Concurrence of The above decision was concurred in in —— Pa- 


jurisdiction 
must. exist. as dayachi v. Vithilinga Mudali? where e Ayya id states the 


Court suit, and in Which there was 
noright of special appeal could not 
operate as res judicaa. And see 


upon this paint Anusuyabai v. 


sikharam Pandurang, 1. L. R., 
7 Bom., 404 [1885]. See the remarks 
of Selborne, L. C., in The Queen 
v. Hutchings, L. R.,6 Q. B. D., 305 
[IS81]. 

1 "In the Continental Courts 
of Europe —in which, as in India, 
an appeal is generally admitted 
as a part of the regular civil pro- 


cedure- -the rule is that 29 matter 


decided by a lower Court in whieh 
an appeal is excluded, can be res 
judicata for any other case, either 
è E 9 

in the same or in any other Court. 
(See Savigny, Syst., sec. 203.]] A 
complete recognition of the same 
principle in the Indian Courts 


would afford a ready solution of | 


many difficulties, but though it has 
been glanced at on many occasions, 
Jania valet Gaba v. Hulia valad 
Waru [Printed Judgments, 1873, 
p. 170]: Mussamut. Edun v. Mus- 
samut Bechun [5 W.R., 175]; Misir 
Raghobardial v. Sheo Baksh Singh 
(L. R., 9 T. A., 197] it has never 
thus far been precisely formulated 
either by the Legislaturc or by the 
Courts." Bholubhai v. Adesang, 
at p. 80; The Queen v. Machen 
[14 Q. B., 80 (1819) ; and The Queen 
v. Gaunt [L. R., 2 Q. B., 466 (1867)] 
were also referred to, where it was 
held that the dismissal of a bast- 
ardy summons by the Justices un- 
der 7 & 8 Vict., c. 101, s. 2, was not 
conclusive to bar a second applica- 
tion, there being no appeal allow- 
ed from the order of dismissal. 

2 LL. 8.,15 Mad.,111 (118) [1891]. 
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rule thus: “In appealable cases a. decision to las res judi- to Appellate 
cata must have been given in a previous suit which the — 
parties according to the ordinary procedure were entitled to 

take, as to fact aud law, ultimately to the same (or corres- 
ponding) appellate tribunal to which the, subsequent litiga- 
tion, wherein the decision is relied on as conclusive, udi 
be carried." After citing the passage from Savigny above 
quoted, the learned Judge sud: “That element of res judi- 
cata upon which the whole discussion turns, v/z., concur- 
rence of jurisdiction, must exist not only as to the original 

sourt, but also as to the appellate tribunals and their powers 

in the respective suits,’—and he founded his opinion upon: 

the authority of Misir Raghobatdial v. Rajah Sheo Baksh 

Singh,! which appears to support this view. 

The word ‘competent ' is further to be construed with Competont 


. E j jurisdiction 
reference to the time when the suit is brought and the mems com- 


jurisdiction of the Court at that period. In Gaye Nath Cho- ipie i 
bey v. Bhugwat Pershad,? an issue between the parties in a first sut. 
suit in the Munsit’s Court substantially raised the question 

as to the proprietary right to an estate in respect of which 
malikana was claimed. The property having increased in 

ralue, a subsequent suit for mulzkana wes brought in the 

Court of the Subordinate Judge. * It would he unreason- 

able to hold," observed a Division Bench of the Caleutta 
Court,“ that a decision between the same parties to-day passed 

by a Munsif having full jurisdiction would not be res judi- 

ta ten years hence. The reasonable construetion of the 

words ‘in a Court of jurisdiction competent to try such 
subsequent suit’ seems to us to be that if must refer to 

the jurisdiction of the Court at the time the first sait was 
brought, that is to say, if the Court which tried the first suit 

was competent to try the subsequent suit, if then brought, 

the decision of such Court would be conclusive under sec- 

tion 13, although on a subsequent date, by arise 1n the 

value of such ki ppan or from any other cause, the said 


1 1. L. R.,9 Cale., 439 ; L. R. 9 I. A., 197 [1882 "n 
2 [. L. R., 10 Cale.. 697 [1994 


Upon appeal 


the matter be- 
comes res sub 


judice, 
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Court ceased to be the proper Court, so far as pecuniary 


jurisdiction is concerned, to take cognisance of a suit relat- 


ing to that property.”, 


This principle was approved in another Calcutta case," 
where the first Court was at the time of suit the only Court 
competent to decide suits of that nature, which subsequently 
were made cognisable by the ordinary Civil Courts. “ There 
is no doubt," observed the Court, * that the Court in which 
this suit 1s brought, and that in which the former suit was 
brought, are Courts of different, jurisdictions ; but at the 
same time the Court in which tho former suit was brought 


was the only Court at that time competent to try suits of 


that kind, and if this very suit had been brought at that 
time, the Deputy Collector's Court would have been the only 
Court competent to try 1t." 

Where a Court of Appeal refusesto decide an issue raised 
and decided im a Court of first instance, there is no res judi- 
cata as to that issue. The question ceases to be res judicata 
"pon appeal and reverts to the condition of res sub judice, 
Iu Rajah Mokoond Narain Deo v. Jonardun Dey? the 
plaimiff succeeded in the first Court, but his suit was dis- 
missed on appeal on the ground that it was premature. In 
a second suit for possession of the same mouzah the Court 
observed: “As between the plaintiff and the defendant, 
there has been no cause of action similar to the present one 
already heard and determined by a Court of competent 
jurisdiction." In E’mamooddeen Sowdaghur v. Shaikh 
Futteh AUS the defendant in the first suit set up a pur- 
chase in answer to a suit for possession. The Appellate 
Court refused to decide upon the validity of the purchase, 
and referred the defendant to a separate suit. In that suit 
res judicata was pleaded, but the Caleutta Court held, 
distinguishing the case of Watson v. The Collector of 
Rajshahye* in the Privy Council, that neither the terms of 

1 Raghunath Panjah v. Issur ? 15 W. R., 208 [1871]. 


Chunder Chowdhry, L. L. R., 11 9 3 C. L. R., 447 [15785]. 
Cale. 153 [1854]. * 12 W. R. (D.C.), 43 [1869]. 
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section 2, Act VIII of 1859, nor the general principles of 
res judicata operated as a bar. The same view was taken 
in Gungabishen Bhugut v. Roghoonath Oh ha! and Nalvari 
v. Nilvaru? under Act X of 1877. In the latter case the 
Bombay Court observed: “We consider that when the 
judgment of a Court of first instance upon a particular issue 
is appealed against, that judgment ceases to be res judicata 
and becomes res sub judice; and if the Appellate Court 
declines to decide that issue, and disposes of the case on 
other grounds, the judgment of the first Court upon that 
issue is no more a bar to a future suit than 16 would be if 


that judgment had been reversed by the Court of Appeal.” 


This very clearly appears from Explanation LV, section 13 
of the Civil Procedure Code, Act X of 1877 ; and we con- 
sider that that explanation introduces no new law, but 
merely states the law as it previously existed." 

The effect of a former judgment against which an appeal 
is pending was doubted in Sr Raja Kakarlapudi v. Chel- 
lamkurt Chellama,® and section 13 1s silent as to this point. 
The principle laid down in Nelcarw v. Nilvaru* has been 
affirmed by a recent Full Bench case at Allahabad ing Dal- 
kishan v. Kishan Lal? In that case the effect of judgments 
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1 I. L. R., 7 Calc., 381 [1881]. 

27. L. R., 6 Bom., 110 [1831]. 

8 5 Mad. H. C., 176 [18570]. * In 
the lower Court it seems to have 
been taken for granted that the 
former judgment could not be 
conclusive because an appeal was 
pending. This is not in accord- 
ance with English law as the judg- 
ment on the rejoinder in Doe v. 
Wright [10 A. & B., 763, 783 
(1839)] shews. It would, however, 
be perfectly sound doctrine in the 
view of other jurists (Unger Ost. 
Priv. Recht, ILI, 003 ; Sav., Syst., 
VI, 207, sey. Waihter, II, 580). As 
an Englishman I should be sorry 
to invite a comparison between the 
reasons given by these great jurists 
for that and those embodied in the 


English cases for the contry opi- 
nion," per Holloway, J. at p. 177. 
Upon this point a passage in Po- 
thier (Law of Obligations, trans- 
lated by Mr. Evans, Vol. i, Þet) is 
citediuthe Allahabad case, I. L.R., 
11 All., 118 (160). 

* ]. L. R., 6 Dom., 110 [1881]. 

5 I. L.R., 11 All, 148 [1888]. 
For the rule of lis pendens as ap- 
plied to foreign judgments, see 
The Delta, L.R., 1 P.D., 393 [1876]; 
F'akuruddeen Mahomed Assan v. 
Official Trustee of Bengal, I. L.R., 
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Nilvam a. 
Nilvaru [1881]. 


Effect of judg- 
ment under 
appeal, 


7 Čale., S2 [18581]: see also Meckjee 


Khetsee . Kasowjee Deeachund, 
4 C. L. R., 282 [1879], where under 
s, 20 of the Code, it was held that 


priority of timeisthe tes for deter- 


mining which suit is to be stayed ; 


Balkishan 2, 


Kishan Lal 
[1888]. 


Interlocutory 


orders and 


orders in Cxe- 


entio- 
proceed- 
ings, 
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in pending suits, and the construction of Explanation IV 
of section 13 rec eived consideration. 

The first suit whs for the recovery of an annual malikana 
for three years, and was dismissed in the Munsif’s Court, 
but decreed on appeal. Pending a second appeal to the 
High Court, the plaintiff brought another suit for an ad- 
ditional year's malikana which had accrued after the insti- 
tution’ of the first suit. The two lower Courts decreed 
the second suit on the ground of res judicata, but the first 
suit was ultimately, on second appeal, dismissed by the 
High Court. The second suit coming up on second ap- 
‘pee al, the High Court held that the * of the second suit 
was not barred in the lower Courts by the operation of 
seetion 12 of the Code, that the decree of the Lower Ap- 
pellate Court in the first suit which, at the date of the 
institution of the second suit, was under appeal to the 
High Court, could not work an estoppel by res judicata, 
but that the judgment of the High Court in the first suit 
was binding and conclusive as regards the subject-matter 
of the second suit when that suit came up to the High 
Jouré on second appeal. The matter adjudicated upon in 
both suits was idéntical, being the plaintiff's title to mali- 
lana. although the demand was made in respect of the 


Jiability of the defendants for different years. 


Upon general principles of law, Interlocutory Orders and 
Orders in Execution-pracecdings, if not appealed from, are 
binding upon the parties in all subsequent proceedings in 
the same suit. case! that the 
principle underlying section 13 of the Code applies to such 


lt was stated in a recent 


orders, although that section does not in terms apply to 


Bissessur Singh v. Gunput Singh, 8 
C. L. R., 113 [18850], a case under 
s. 12, where the matter in issue in 
the two snits was not identical, 

| See Nishan Sahai v, Aladad 
Khan, T. L. R., 14 AU, 61 (66) 
[1501], where the objector having 
been on his own application added 
as a party respqndent to an appeal, 
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and having upon remand failed to 
make a defence, was not allowed to 
urge by way of objection to the exe- 
cution of the decree pagsed against 
him, matters which might have 
formed part of his defence. See 
Bandey Karim v. Romesh Chunder, 
I. L. R. 9 Cale., 65 (67) [1882]. 
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them, the decision of the Privy Council i in Ram Kir pal v. 
es Kuari being relied upon as having this effect. 

In the case last cited the question A in the course 
of execution-proceedings whether a decree of 1802, ac- 
cording to its true construction, awarded mesne profits, 
That question had been determined in the affirmative in 
1867 in a previous stage of the proceedings in execution 
of the same decree by the Judge of Gorakhpur, ‘and the 
execution Court considered itself to be bound by that deci- 
sion, Upon appeal to the High Court, the question was 
referred to a Full Bench whether the law of res judicata 
applied to proceedings in execution of decree, and was 
answered in the negative ; whereupon the Nidal Court 
decreed the appeal, and ordered that the execution of the 
decree for masne profits should be disallowed. Sir Barnes 
Peacock, in delivering the judgment of the Privy Council, 
observed :— 

“Jt is unnecessary for their Lordships to express any 
opinion as to the answer of the High Court to the ques- 


Ram Kirpal v. 
Rup Kuari 


[1583]. 


Allahabad Full 


Bench, 


Privy Council, 


tion propounded by the Division Bench, though they must. 


not be understood as concurring Init... . The question, (if 


the term * res judicata’ was intended, tis it doubtless was, 
and was understood by the Full Bench, to refer to a 
matter decided by a Court of competent jurisdiction ina 
a former suit,) was irrelevant and inapplicable to the case. 
The matter decided by Mr. Praiyn was not decided in a 
former suit, but in a proceeding of which the application 
in which the orders reversed by the High Court were made 
was merely a continuation, It was as binding between the 
parties and those claiming under them as an interlocutory 
j udi gmen tin a suit 28 binding upon the parties in every proceed- 
ing in that sul, or as a final judgment in a swit is binding 
upon them in carrying t he judgment into execution. The hind- 
my force of such a, judgment depends, nol upon section 18 of 
Act A of 1871, hut upon general principles of law. [f it 


rere not hindin), there would he no end Lo Litigation.” | 
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5 I. L. RO AIL, 200; L. RA HET. A. 3 + [Issa]. 
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Which interlo- 
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are eonelustve, 


Mungil Por- 
shad Dichit’s 
ease [1581]. 


Bent Ram a. 
Nanhu Mal 
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Their Lordships, therefore, held that the judgment of 
1867 was final and binding upon the parties and those claim- 
ing under them whether, that judgment was appealable or 
not, and that the High Court had erred in assuming jurisdic- 
tion to examine the terms of the decree of 1862. “They 
acted as if they had been sitting upon an appeal against 
the order of Mr. Probyn, but they were not so sitting." 

In Mungul Pershad Dichit v. Grija Kant Lahiri Chow- 
dhry,' the Judicial Committee had held that an order for 
attachment, made erroneously at a time when the decree 
is barred by limitation, is nevertheless valid unless reversed 
oni appeal. “Tho order," said their Lordships, “ was made 
by a Court having competent jurisdiction to try and deter- 
mine whether the decree was barred by limitation. No 
appeal was preferred against it; it was acted upon, and 
the property sought to be sold ande it was attached. . . 
A Judge in a suis upon a cause of action is bound to dismiss 
the suit, or to decree for the defendant, if it appears that 
the cause of action is barred by limitation. But if, instead 
of. dismissing the suit, he decrees for the plaintiff, his deeree 
is valideinless reversed upon appeal. . . . | An applica- 
tion for the execution of a decree is an application in the 
suit in which the decree was obtained.” 

In Bent Ram y. Nanhu Mal? a dispute had arisen as to 
the true deis of a decree embodying the terms of 
à compromise, and the execution Court made an order, on 
fhe 25th January 1879, against which no appeal was pre- 
ferred, declaring that interest was payable at twelve annas 
per cent. per mensem until realisation. {t was contended 
In a subsequent application for execution that the decree- 
holder was only entitled to interest fortwo years from the 
decree, and the High v ourt took this view. The Judicial 


Committee observed : “ The High Court took no notice of 


the ground upon which the Subordinate Judge decided, — 
that the question had been concluded by his order of the 


' LL R,8S €06,51; I. R, $L L. R.,7 AN., 102; L. R., 1H 
I A., 123 [ssl]. , I. A., 181 1884]. 
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25th January 1879, and their Lordships think it should 
be remarked, in justice to the High Court, that this may 
be accounted for by the fact that, not lbng before this, the 
Full Bench of that Court had held that the law, whieh 
they call the law of res judicata, was not applicable to 
execution-proceedings. The question now for their Lord- 
ships’ decision is, whether the order of the 25th January 
1879 was not conclusive between these parties.’ It was 
an order made in the execution-proceedings in this very 
suit; and the decision of this Board in Ram Kirpal v. 
Rup Kuari’ is exactly in point." 

It must therefore be taken as settled, that the couclu- 
siveness of interlocutory orders does not depend pon the 
rule of res judicata as defined in section 13 of the Code. At 
the same time the conclusiveness of a step in a judicial 
proceeding has frequently been referred to that rule. In 
Peareth v. Marriott, an order 1n. an administration suit, 
by which the trustees of a will were directed to pay toa 
widow an annuity free from all deductions except income- 
tax, having been acted upon for twenty years, the widow. 
presented a petition claiming that, by the terms of fhe will 
income-tax ought not to be deducted.* The Court of Ap- 
peal held that the matter was res judicata by virtue of the 
previous order, Jessel, M. R., observing: ** What is the 
meaning of res judicata? It is a decree iter partes on the 
same subject.” And, whether the adjudication operates as 
a bar in proceedings had in continuation of the same suit og 
in a separate and distinct suit, the effect is the sume,-—the 
matter passes ¢ rem judicatam. 

Thus, it has been held that the decision by a competent Orders in 
sourt that an application for the execution of a decree is ee 
barred by limitation has the effect of res judicata, as also a 
decision that an application for execution is not time- 
barred. Although such a decision may be erroneous, yet 


! I, L. R., 6 All, 269; L. R., 11 2 T, R., 9? Gh. D., 182 (1887]. 
I. A., 37 [1583]. 
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so long as it remains unreversod in appeal it is valid and 
binding, and the question cannot be reopened.! 

It is further settled by the case of Ram Kirpal v. ius 
Kuar?? that a construction placed upon a decree by an exe- 
cution Court is conclusive as to the effect of that decree so 
far as the parties are concerned. But a decree cannot be 
extended in execution beyond the real meaning of its terms, 
and it would seem that the matter.-must have been contro- 
verted as well as determined upon judicially .* 

An order, therefore, refusing an application to execute 
i deeree is not an adjudication within the rule of res 
yudicata,* 

lt is not competent to a Court executing a decree to 
decide a question of legitimacy. In Abedunnissa v. Amir- 
unnissa? the Judicial Committee construed section 11 of 
Aet XXIII of 1861, which corresponds with section 244 
(c) of the present Code, with the exception of the words 
“or their representatives.” 

The conclusiveness of orders passed by an execution 
. Court must now, it is conceived, depend upon whether such 
orders are within the jurisdiction defined in section 244 of 


the Code. 


$8 Sheik. Budan v. Ramchandra 
Bhunjyaya, l. L. R., 11. Bom., 537 
[1997], citing Langmead v. Maple, 
18 C. D. (N. S.), 255 [185623] ; Jenkins 
L. W., 1 H. L., 117 


1 Munjanath Badrabhat v. Ven- 
katesh, Y. L. R., 6 Bom., 54 [1881], 
following Mungwu! Pershad  Dichit 
v. Grija Kant Lahiri Chowdhry, 
I. L. R., 8 Cale., 5); L. R., 8 L-A., ov. Robertson, 


193 [1851] See Nania kai v. [1507]. See Vithal Janardan v. 
Rayhunawdan Singh, 1l. L. R., 7 Véihojirar, 1. L. R., 6 Bom., 586 
All, 282 [1855]; Bandey Karim v. [1582]; Gopal Haamant v. Kondo 
Romesh Chunder, 1. L. R., 9 Cale., Kashinath, 1l. L. R., 9 Bom., 329 


Go [1852 (332) [1884 ]. 
Ramchandra, Y. Y. R., 


[1883]. 


J; Kashinath Morsheth v. 


71 Bom., 408 . 
T Bom., 4t ^ Delhi and London Bank v.. Or- 


chard, 1. L. R., 3 Cale., 47; L. R 


2 L. L. R., 6 All., 269; L. R., 11 my | >, 
) m Edge i 4 I. A., 127 [1877], followed in 

e thie e. SS: L b Fi tli . : i 
1. A., 37 [1883]. See Kali Mundut Hurrosoondary Dassee v, Jugo- 


qi Hadar Nath Chuckerbutty, 6 C. bundhoo Dutt, L. L. R.. 6 Cale 
aA tl, 1. L. IX., RIC., 


L. R., 215 [1880]; Merroesvondary 
Dasasee v. Jugobundhoo Dutt, 1. L. 
R., 6 Calc., at p. 206 [1880]; Beni 
ham v. Neuhu Mal; i. L. R., 7 ALl, 
102; L. R., 11 I. A., 181 [1581]. 


203 [1880]. 


5 E L, R., 2 Cale., 327; L. R., 4 
I. A., 66 [1576]. 
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$ 
Section 244 specifies the questions which are to be deter- Act XIV of | 
: | ^Y ° . 1882, s. 244, is 
mined by order of the Court executing and not by a separate to be con- 


suit, It has further been held that sectibn 244 (e) should — ia 
be construed liberally so as to prevent litigation.! In Pro- 
sunno Coomar Sanyal v. Kasi Das Sanyal? the Judicial 
Committee observed : “It is of the utmost importance that 
all objections to execution-sales should be disposed of as 
cheaply and speedily as possible. Their Lordships are glad 
to find that the Courts in India have not placed any narrow 
construction on the language of section 244.” An examina- 
tion of this subject does not fall properly within the scope 
of any work treating of estoppels. t 
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1 Punchanun  Bundopadhya v. ? L R, 19 I. A., 166 (169) 
Rabia Bibi, Y. L. R., 17 Cale., 711 [1892]. 
[1890]. 
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Tug effect of the Judgment of a competent Court has 

next to be considered. 
Res judicata | In the case of Gujju Lall v. Futteh Lall,! a Full Bench 
between of the Calcutta High Court held that a former judgment, 


parties and 
those chiming which is not a judgment i in rem, nor one relating to mat- 


under them, 

ters of a public nature, is not admissible in evidence in a 
subsequent suit either as a res judicata, or as proof of the 
particular point which it decides, except between the same 
parties or those claiming under them. Unless the above 
“‘vondition is fulfilled, such a judgment, cannot be taken as 
evidence, and it is not admissible either as a ‘ transaction ’ 


71.1. R.,6 Cale., 171 [1880], See L L. R., 3 Bom., 3 [1975]. 
Naranji Bhikhabhai v. Dipaumed, 
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under section 13 of the Evidence Act, or asa * fact" under 
section 11 of that Act, which sections do not professedly 
relate to judgments at all. 4 

Section 40 of the Evidence Act admits as evidence all Evidonce Act, 
judgments ¿nter partes which would operate as res judicata, “ — 
section 41 refers to judgments 1n rem, and section 42 relates 
to judgments upon public matters relevant to the inquiry. 

Section 13 of the Code does not, however, in express classification 
terms mention the case of persons represented by, but not 95! se bythe 
claiming through, the parties to the former suit. judgment. 

Persons other than the parties to a suit are divided, in a 
recent Bombay case,' into three classes with reference to * 
their position as affected by the judgment :— 

(a) Persons claiming under the parties to the former privies, 
suit, or in the language of the English law, privies to those 
parties.’ 

(b) Persons not claiming under the parties,to the former Represonta- 
seuil, but represented by them therein ; as for instance, per- — 
sons interested in the estate of a testator or intestate ¿n Personal 
relation to the executor or administrator, shareholders in ^" 
a Company in relation to the registered officer of the Com- 
pany, members of a joint undivided faniuly in relation to a 
member who has sufficiently represented their interests in 
a former suit. ° 

(c) Strangers, who are neither privies to, nor represent- 
ed by, the parties to the former suit. 

“Tn the law of estoppel,” says Mr. Bigelow, “ one per- Property and 


l | n D n M OR aici conl 
son becomes privy of another, (L) by succeeding to the judo, the 


! Ahmedbhoy Hubibhoy v. Vul- 
leebhoy Cassumbhoy, I. L. R., 6 
Bom., 703 (709) [1882]. 

2 Whitlinghanis case, Co, Rep., 
Pt. VIII, 42b., 45 Eliz :—-“' Ít is to 
be known that. there are three man- 
ner of privities; seil, privity in 
blood ; privityin estate ; and privity 
in law. Privies in blood are meant 
of privies in blood inheritable, and 
that isin three manners, sc, inherit- 


C, Lis 


able as general heir; inheritable 
as special heir, and inheritable as 
general and special heir. Privies 
In estate are, as joint tenants, hus- 
band and wife, donor and donec, 
lessor aud lessee, etc. Privies in 
law ure, where the law without 
blood or privity of estate, casts the 
land upon one, or makes his entry 
lawful; as the lord by escheat, 
elc." 


25 


ground of 
privity, 


Fraud 


of one of the 
parties, 


i 
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position of that other as regards the subject of the estoppel, 
(2) by holding in subordination to that other. . . . But it 
should be noticed that the ground of privity 1 is property and 
not personal relation. To — a man a privy to an action, 
he must have acquired an interest in the subject-matter of 
the action either by inheritance, succession, or purchase 
from a party subsequently to the action, or he must hold 
property subordinately." As an illustration of the former 
class, the case of an assignee or a grantee is mentioned, 
who are not estopped by a judgment against the assignor 
or grantor obtained after the assignment or grant, the case 


-of landlord and tenant being cited asan illustration of 


privity by subordination. And that learned author states 
that in the former class of cases a judgment obtained by 
fraud is binding, whereas in privity by subordination the 
privy, having generally taken for value, would not be bar- 
red hy the froud of the party to a collusive judgment. 

The conclusiveness of former judgments may in some 
ases be impeached upon the ground of fraud.” The effect 
of such a judgment, with reference to the capacity of the 
above classes of persons to dispute it, was stated in the 
following terms. in the case of Ahmedbhoy LHubibhoy v. 
Vulleebhoy Cassumbhoy.? 

A decree honestly obtained binds parties, privies, and 
representatives. Strangers are in no way affected by such 
a judgment, unless it be the judgment in rem of a compe- 
tent Court, 

Where a decree has been obtained by fraud of one of 
the parties, it is only binding on the parties, their privies 
and representatives, so long as it remains in force. As soon 
as the fraud is proved, it may be impeached and set aside. 


: Bigelow on Estoppel, 5th. ed., 
119 —144. 
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is ty suit, or review of judgment. 
sec Aushoolosh Chandra v. Tara 


2 See the Evidence Act (I of 
1572, s. 44 ; and Act Dé of 1872, s. 
17, for a definition of fraud. See 
Act XV of 1877, Sch. H, Art. 95, 
for the period of limitation (three 
years). The method of procedure 


Prasanna Roy, I. L. R., 10 Calc., 
612 [1854], and cases there cited. 


? J. L. R., 6 Bom., 703 (710). See 
the observations at p. 715 upon 
s. 44 of the Evidence Act. 
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And the same rule applies to strangers. as regards judg- 
ments in rem. Inthe words of Latham, J., ** There has been 
a real battle, but a victory unfairly won."7 

Where a decree has been obtained by the fraud and col- or of both tho 
lusion of both the parties there is authority to shew that it is — 
binding upon the parties themselves and apparently upon 
their privies also. “In this case,” to quote again from the 
above case, “there has been no battle, but a sham fight. 

‘Fabula, non judicium, hoc est; in scenĝ, non tn foro, res agitur, 
to cite from the celebrated argument of Mr. Solicitor Wed- 
derburn in the Duchess of Kingston’s case. As between 
the parties to such a judgment I apprehend that it is bind-* 
ing; and that, as Willes, C. J., said in Prudham v. Phillips,* 
‘if both parties colluded, it was never known that one of 
them could vacate it? The same rule will, I think, though 
I can find no express authority on the subject, apply as 
between the privies of these parties; except probably where Privies. 
the collusive fraud has been on a provision of law enacted 
for the benefit of such privies.” 

As regards persons represented by but not claiming Representa 
through the parties to the former suit* and, in the case of m 
judgments in rem* strangers, it was held in the case now 
cited, that judgments obtained by the fraud or collusion of 
the parties may be treated as a nullity, upon the fraud and 
collusion being clearly established. | 

With regard to decrees obtained by the fraud and col- Are tho parties 
lusion of the parties in order to defeat the rights of third E ded 
persons, the opinion appears to be in Bombay that such $5 penrem 


decrees are binding. The question is to be determined show thetruth: 


! See the observations of the 
learned Judge and the authorities 
cited at p. 711 of the report. 

3 2 Ambler, 763 [circ, 1775]. 

3 See Bandon, Earl of wv. Becher 
[3 CL & F., 497 (1835)]; Phillipson 
v. Earl of Egremont [6 Q. D., 587 
(1544)]; T'he Queen v. Saddler!'s Co., 
[10 H. L. Cas., 431 (1863)]. 

* As to judgments in rem, sec 


Meddoweroft v. Huguenin [4 Moo. 
P. C., 386 (1844)]; Perry v. Med- 
dowcroft | 10 Beav., 122 (137), 1846] ; 
Harrison v. Mayor of Southamp: 
ton [1 DeG. M. & G., 137 (1853)]; 
cited in Avmedbhoy v. Vulleebhoy. 

5 See Chenvirappa v. Puttappas 
I. L. R., 11 Bom., 705 [1887], and 
the cases there discussed, pp. 719 
-723. 
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upon the principles discussed in the Chapters on Benami 
Transactions and Estoppel by Matter in Writing.’ 
The question The general rile that, in the absence of fraud, an adjudi- 
—— calion is bindin g only upon the parties to a suit or persons 
utem age claiming under orrepresented by them, requires illustration, 
presented by the main difficulty being as to what persons are to be held 
the parties, — 1444 E | 
as claiming through or represented by the parties. The 
principal cases which arise in India will be here presented. 
Decree against A decree against a Hindu widow, properly obtained, 
Hindu widow binds the reversionary heirs, the whole estate being for the 
sionary heirs. time vested in her for a life interest. In Katama Natchiar 
v. Srimut Rajah Moottoo,? a daughter sued to recover her 
father's estate, claiming to succeed to it on his death on 
the ground that the property was her father’s self-acquired 
property. The defendant pleaded in bar a decree made in 
a suit by the widow claiming the same estate in preference 
to her husband’s nephew on the ground that the family 
was divided. It was held that the judgment in the former 
suit: determined only an issue between the parties and did 
not bind the daughter. The Judicial Committee, however, 
with reference to the representative character of a Hindu 
widow, observed?: “The whole estate would for the time 
being be vested in her, absolutely for some purposes, though 
in some respects for a qualified interest ; and until her 
death it could not be ascertained who would be entitled to 
succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail representing the 
Inheritance, would seem to apply to the case of a Hindu 
widow ; and it is obvious that there would be the greatest 
possible inconvenience in holdin g that the sueceeding heirs 
were not bound by a decree fairly and properly obtained 
aoainst the widow." 


4 See Param Singh v, Lalji Mal, * In Collector of Masulipatam 

I. L.R., 1 ALL, 103, 577]. See v. Cavaly Vencate Narrainapah, 

pp. 584—80, 202 -266 supra. SM. I. A., 500 [1861], the ex- 
| Se gaia Mc cp oor dcl aquis 5 

* 9 Moo. I. A., 539 [1863]. pression tenant in tail’ is stated 

ù to be calculated to mislead as 


8$ 10, 004. applied to a Hindu widow. 
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A Hindu widow, therefore, succeeding to lier husband's She represents 
estate as heir represents the estate fullv, and reversioners — 
claiming to succeed after her are bound by decrees relating 
to her husband's estate obtained against her without fraud 
or collusion. The above rule is established ‘by numerous 
decisions. | 

In Pertabnarain Singh v. Trilokinath Singh the plaintiff Nominal party 
claimed to have his right declared to a talukdari in Oudh na 
by virtue of his having been appointed under a power of 
appointment given by a will said to have been executed by 
the last talukdar, whereby power was given to his widow 
to nominate a successor, Ina previous suit by the widow, 
to which the plaintiff, being then a minor, was only nomi- 
nally a party, the same issues were raised, and it was held 
by the Judicial Committee that the will had been revoked 
and that there was an intestacy. Their Lordships of the 
Privy Council held that the plaintiff was estopped by the 
order made in the former suit; the widow, holding an estate 
at least as large as that of a Hindu widow in her husband’s 
property, fully represented that property in the former suit, 
and the appointment made by her was such as could only 
The plaintiff, therefore, upon the 
ras privy to the former 


* 


operate on her death. 
| i ] fT Y *2)D10ff£0 zy 0579 
authority of the Shrvagunga case 
suit, and was bound by the order made in that suit. 
The reversioners, however, may contest a decree obtained Exception, 
against them while occupying a different capacity,* and 
may set aside an agreement made between the life-tenant 
and the grantee of her interest.’ 


? LL. R., 11 Cale., 
11 I. A., 207 (1884). 


8 9 Moo. I. A., 539 [1863]. 


^ Ram Chunder 
Das S 2A, I. L. R., 


! Nobin Chunder Chuckerbutty 186; L. R., 
v, Guru Pershad Doss, B. L. R., 
Sup. Vol., 1008; 9 W. R., 505 [1868]; 
Nand Kumar v. Radha Kuari, 


I. L. R., 1 All, 282 [1876]; Sant Poddar v, Hari 


9 Cale, 463° 


Kumar v. Deo Saran, I. L. R., 8 
All., 365 [1886]; Sachit v. Budhua 
Ruar, 1. L. R.,8 All., 429 [1886]; 
A di Deo Noein Singh v. Dukharan 
Singh, 1. L. R., 5 All., 532 [1883]. 


— * 
[1 482 |. 

5 Mussamul Raj Kumar v. 
Mussamut Indirjit Kunwar, o B. 
L. R., 585 [1970]. 
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; | 

The manager of a joint Hindu family, suing or being 
sued, acts in a representative capacity. Where, therefore, 
the interest of a *join* and undivided family being in issue, 
one member of the family has prosecuted or defended a suit, 
such a decree may afterwards be considered as binding upon 
all the members of the family, their interest being sufh- 
ciently represented in the suit,! and the presumption being 
that he is acting for the family.’ 

In the case last cited the manager of a joint family ob- 
tained a decree for redemption of certain property in the 
year 1858 which was never executed. Another member of 
the family, who was a minor at the time of the first suit, 
subsequently brought a suit for redemption in 1878. The 
Bombay Court held that the second suit was barred, no 
fraud or collusion being shewn in the first suit. ‘ As the 
law stands now," observed West, J., “a plaintiff suing in 
n representative character must set it forth, and shew that 
he is qualified to fill it. When a right is claimed in com- 
mon for the plaintiff and others, all persons interested may 
be deemed to be claimants, and thus bound by the result of 
the suit.4 The present strictness and elaboration of proce- 
dure did not prevail in 1856. It was a generally received 
doctrine that the acts of a manager bound a Hindu family 
so long as they were honestly intended for its benefit, or were 
such as might reasonably be deemed to have that character. 
The Hindu family was, in fact, considered as a corporation 
whose interests were necessarily centred in the manager ; 
while the manager, as the chief member of the family, was 
understood to represent the common interests whenever 
these were subject to be affected by transactions in which 


Kurta of Hin- 
du family, au- 
thority of, 


Rule suggestod 
in Gan Savant 
v, Narayan 


[1883]. 


! Jogendro Deb Roykut v. Funin- Khub Chand v. Narain Singh, I. L. 


dro Deb Roykut, 14 Moo., I. A., 


376; 11 B. L. R. 244; 17 W. R., 


104 [1871]. See Gan Savant Bal 
Savant v. Narayan Dhond Savant, 
I. L. R., 7 Bom., 467 [18583] ; Na- 
rayan Gop Habbu v. Pandurang 
Gunu, I. L. R.,5 Bom., 685 [1881]; 


R., 3 AIL, 812 [1881]. 

3 Gan Savant Bal Savant v. Na- 
rayan Dhond Savant, ubi supra. 

5 See Act XIV of 1882, s. 50. 

* See Act XIV of 1882, s. 13, 
Expl.5. Dut this provision refers 
toa private right. Seoinsra, p. 370. 
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he was engaged even in his own name. 


SHEBAIT. 


309 


Union and undi- 


vided interest being the rule, the presumption was that a 
manager was acting for the family, unless it were made out 
that he acted, and ive to act, for himself alone.” 
According to the former practice, in a Suit filed by or Old practice, 
against a Hindu as manager, it was seldom or never set forth 


specifically that he sued or was sued on behalf of the 


$ 


family, the intimacy of union being taken for grantèd, and 

this practice is recognised in the passage above quoted New practice. 
from Jogendro Deb Roykut v. Fuhindro Deb Roykut ;! but 

section 50 of the Code now requires a plaintiff suing in a 
representative character to shew that he has taken the steps 

necessary to enable him to support that character. And it 

would seem that a plaintiff seeking to charge the members 

of a joint family should either make them parties, or implead 

the manager in his representative character. Where, how- Estoppel by 


ever, the members of a family, though not parties, have treat- 


conduct, 


ed the manager as conducting the previous litigation as their 
representative and on their behalf, the decision will of course 
bind them in a subsequent suit upon the sume matter.’ 

Where a shebait has incurred debts in the service of an Shobait may 


)neurdebtsand 


* » è . a * ,9 : 
idol for the benefit and preservation of its property, his posi- represent tho 


idol in litiga- 


tion is analogous to that of a manager for an infant. heir,* gon, 
and decrees properly obtained against him in respect of 
debts so incurred are binding upon succeeding shebaits, who 
In fact form a continuing repre sentation of the idol’s proper- 


ty. “Tf,” observed the Judicial Committee, 


—— — — — — — — — — OT — — ee - - 





—— — — — 








attain San 


214 Moo., I. A., 370. See the 
observations of West, J., in I. L. 
R., 7 Bom., at pp. 470, 471. 

9 Soo Z7(liachan v. Veluppan, I. 
L. R., 8 Mad., 484 (487) [1885], ob- 
serving upon Bissessur Lall Sahoo 
v. Maharajah Luchmessur Singh, 
L. R., 6 I. A., 233 (237) [1879]. 

5 See Ram Narain v. Bisheshar 
Prasad,l. L. R.,10 All. 411 [1858], 
observing upon Narayan Gop 
Habbu v. Pandurang Ganu, L, L, 
R., 5 Bom. 685 [1881 . 


‘such debts, 

* Sce Hunooman Persaud Pan- 
duy v. Mussamut Bubooee M unraj 
Koonweree, 6 Moo., I. A., 393 (423) 
[1856]. 

$ Prosunno Kumari 2 v. 
Golab Chand Baboo, L. R., 9 1. A., 
145 (152) [1875]. See 20 W. R., 86, 
for this case in the lower Cour£a. 
Juggut Chunder Sein v. Kishwa- 
nund, 2 Sel, Rep., 126 [1514] ; Kiss- 
nonund Ashrom Dundyv. Nursingh 
Doss Byragee, 1 Marsh., 485 [1863]. 
Maharanee Shibessource Debia v. 


Holder of ser- 


vico vatan 
lands, 


Karnavan of 
Malabar tar- 
wad, 


= 
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and the judgments founded upon them, were not held to be 
thus binding on successors, the consequence would be that 
no shebait vonid be able to obtain assistance in times of 
need.” In respect of such debts he fully represents the 
estate in litigation, 

So int the absence of fraud and collusion a judgment 
against one holder of service vatan lands is res judicata as 
regards a succeeding holder.! 

A deeree against the karnavan of a Malabar tarwad 
may in some cases bind the members. Previous to the 


Full Bench decision of the Madras Court in Ztt/achan v. 


, Velappan,? it was considered that the karnavan might sue 


alone« on. behalf of, and tight be impleaded alone as re- 
presenting, tho tarwad,® and a decree obtained against a 
karnavan not impleaded as such or even sued in a represen- 
tative character was considered to bind the tarwad.* It was 
pointed out, however, in Kombi v. Lakshmi that in order to 
bind the members of the tarwad the proper procedure was 
to implead them, though in cases in which the members 
were numerous one or more of them might be permitted 
to represent the others under the provisions of section 30 
of the Code. The Full Bench decision now lays down the 
rule that where a decree has been obtained for a debt bind- 
ing orf the tarwad, ¢arwad property cannot be proceeded 
against in exeëution unless the karnavan has been, in the 
suit, impleaded as such, or it is shewn on the face of the 
proceedings that it was intended to implead him in his 


S) Devt v. 


repr esentative character, And | even whore such intention 
Mothooranath Achanjo, 13 Moo., 
T. A., 270 (215) [1869]. 

1 Radhabai v. Anantrav, T. L. 
R., 9 Bom., 198 [1885], where the 
subject is N P iei discussed. 

21.0. R., 8 Mad., 4851[1885]. Sce 
Keln Eradi, I. L, R., 
10 Mad., 79 [1956] ; Shankaram v. 
Kesavan, 1. L. R., 15 Mad., 6 [18591]. 

3 Varanakot Narayan Namburi 
v. Varanckol Narayan Namburi, 
I. L. R., 2 Mad., 328 [1880]. 


^ Seo Titiachan y 
p. 486. 


. Velappan, at 


5 [. L. R., 5 Mad.,?01 [1881]. See 
Vasudevan v. Nar — be L. R., 
6 Mad., P1 [1592]: Tenju v. 
Chiinmu, I. L. R., 7 Mad., 113 
1884]; where fraud or breach of 
duty on the part of the karnavan is 
proved, his acts will not bind the 
farwad.—-Hajiv. Athareaman, I. L. 
R., 7 Mad., 513 [1883]. 
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is apparent, members of the tarwad, who are not parties to 
the proceedings and have not been represented under sec- 
tion 30, are not estopped from shewing that the debt for 
which the decree was passed was not binding on them. 

A decree in a suit by the karnam of a certain mitta Karnam, 
to recover land as part of the mirasi property attached to 
his office was held to be binding upon his suecessor.! 

In a suit by one claiming iS the dharmakarta: of a Dharmakarta, 
devasthanam against the purchaser of certain land at a 
sale held in execution of a decree against a former dharma- 
karlia who had been removed from his office, it was held 
that the plaintiff was not estopped by his failure in a previous. 
suit (to which the defendant wag no party) to establish his 
claim to the dharmakartaship.* 

One of five trustees in whom the uratma right over a Mam suth- 
certain devasam was vested, was hold estopped by a decree — dd 
in a suit brought by another trustee, on the ground that trustoe. 
he must be deemed to have elaimed under the latter within 
the meaning of Explanation 5 of section 13 of the Codo.? 

In Aamaraju v. The Secretary of State for India, the Manager. 
decision of a Forest Settlement Officer upon an enquiry 
held under the Boundary Act of 1860, at which enquiry 
the plaintiff (then a minor) was represented by a manager 
of his estate appointed under section 8 of Regulatioh V of 
1804, was held res judicata in a suit to recover the land. 

Seetion 2 of Act AL of 1858 enacts with reference to Guardian of 
minors in Bengal that every person who shall claim a right 
to have charge of property in trust for a minor under a 
will or deed or by nearness of kin or otherwise may apply 
to the Civil Court for a certificate of administration ; and 
no person shall be entitled to institute or defend any suit 
connected with the estate of which he claims charge until 
he shall have obtained such certificate. 


"———— —————— tee ——  M—— ÓÀX 
1 Venkayya v. Suramma, I. L. ? Ramalingam v. Thirugnana, 

R., 12 Mad., 235 [1850]. See Baba- L L. R., 12 Mad., 512 [1859]. 

Ji v. Nana, 1l. L. R., 1 Bom., 555 8 Madhavan v. AKeshavan, I. L. 

| 15706]. R., 11 Mad., 19141887]. 


* I, L, R., 11 Mad., 309 [1:86]. 
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Manager of 
estato, 


Decree against 
benamidar ` 
binds real 
owner, 


A manager of an estate who has obtained such a certifi- 
cate is therefore the guardian of infant co-proprietors and 
represents them, fully in suits for money advanced in re- 
ference to the estato.! 

In The Collector of Monghyr v. Hurdat Narain Shahai,? 
the fact that the plaintiff, a minor, had through his guar- 
dian actively intervened in proceedings to set aside a sale 
of property in which he and his father were jointly in- 
terested as members of a Mitacshara family, was held to 
be no bar to a suit to recover the property, the purchaser 
having at the sale acquired the interest of the father only. 

A decree properly obtained by or against a benamidar 
is binding upon the reai owner, the presumption being 
that the benamidar instituted the suit with his authority 
and consent. In Gopi Nath Chobey v. Dhugwat Pershad;? 
Mitter, J., observed : “It appears to us, so long as the 
benami system is to be recognised in this country, the 
proper rule in our opinion is, that in the absence of any 
evidence to the contrary, it is to be presumed that the 
benamidar has instituted the suit with the full authority 
of the beneficial owner ; and if he does so, any decision 
come to in his presence would be as much binding upon 
the real owner as if the suit had been brought by the real 
owner himself.” In Ahub Chand v. Narain Singh,* one 
Ganesh sold an estate to the defendant’s minor son benami 
for the defendant who brought a suit for redemption in his 
minor son's name against the plaintiff, the mortgagee. It 
was held in that suit. that the sale by Ganesh was invmid. 
Ganesh subsequently redeemed the estate and sold it a 
second time to the defendant. In a suit to set aside the 
sale it was held that the question was res judicata, 1nas- 
much as the defendant though not in name was in fact a 


* Doorga Persad v, Kesho Persad Bhawabal Singh v. Maharaja Ra- 
Singh, L. R., 9 I. A., 27 H882]. jendra Pratap Sahoy, 5 B. L. R., 
47. L. R., 5 Cale., 425 (1879). 321 [1870]; Prosonno Coomur Pal 
eL L. R., 10 Calc, 697 (705) — Chowdhry v. Koylash Chunder Pal 
[1884]. Chowdhry, B. L, R. (F. B.), 759 
tL L. R., 3 AiL, 8I2[1881]. See (1867). 
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party to the former suit in which the same point had been 
finally decided. In such cases the real ownor may not, after 
standing by, assert his secret title! } 

A purchaser pendente lite from one of the parties to a Purchaser 
suit is held to claim through his vendor and cannot go behind Pending srt. 
a decree obtained against his vendor.* 

The position, however, of an auction-purchaser at a sale Anction- — 
for arrears of Government revenue enjoys certain privileges a re wea 
conferred by the revenue sale law.2 He is not privy in E 
estate to the defaulting proprietor. He does not derive his 
title from him, and is bound neither by his acts nor his 
laches nor by any limitation which would not affect tho 
Government.’ Ina suit, therefore, by an auction-purthaser 
against the defaulting proprietor, proceedings between the 
latter and third parties with respect to the title to the land 
are no evidence against the plaintiff? The purchaser of a Purchaser of 
putni tenure sold at the suit of the landlord can, however, Putni. 
only acquire rights higher than an ordinary purchaser by 
private contract to the precise extent to which such pri- 
vileges are conferred by express terms of law.^ 

A decree against a mortgagor will not bind a mortgagee Mortgagor and 
whose title arose prior to the suit to which he was not a "erteagee. 
party In Bonomalee Nag v. Koylash Chunder Dey," it 
was held that a mortgagee in possession, suing for à decla- 
ration that a right of way did not exist, was not bound by 
a decision in a suit between the mortgagor and a third party 
of which he had no knowledge, as the mortgagor did not. 


t Shangara v. Krishnan, LL.R., * Buzlool Rahaman v. Pran 
15 Mad., 267 [1889]. Dhan Dutt, 8 W. R., 222 [1867]. 

2? Hukm Singh v. Zauki Lal, 5 Taraprasad Mittra v. Ram 
I. L. R., 6 All., 506 [1881]. Nrising Mittra, 6 D. L. R., Ap. 4; 


85 Radha Gobind Koer v. Rakhal 14 W. R., 283 [1870], observed upon 
Das Mukherji, Y. L. R., 12 Calec., in Radha Gobind Koer v. Rakhal 
82 [1855], See Goluckmonee Dossee Das Mukherji, Y. L. R., 12 Calc., at 
v. Huro Chunder Ghose, 8 W. R., p. 90. — 
62 [18607] ; Kooldeep Narain Singh. € Silaetam v. Amir Begum, Y. L. 

Government of India, 11 B.L. R., 8 All, 324 [18856] ; Dooma 
R. (P. C.), 71 [1871] ; Boykunto- Sahoo v. Joonarain Loll, 12 W. R., 
nath Chatterjee v. Ameeroonissa — 362 [1869]. i 
Khatoon, 2 W. R., 191 [1865]. 1I, L. R., 4 Calec., 692 [1878], 


Landlord and 
Lenaut. 
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ropresent the entire ostate. These decisions proceed upon 
the prineiple that the ground of privity is property and not 
personal relation.! After a mortgage has been created the 
mortgagor, in whom the equity of redemption alone is vest- 
od, no longer possesses any estate entitling him to repre- 
sent the interest of the mortgagee in subsequent litigation.? 

In Karuthasam v. Jaganatha,? a mortgagor obtained a 
decree for redemption which was not executed, and sub- 
sequently sold the equity of redemption to the plaintiff 
who sued the mortgagee tor redemption. It was held that 
the suit was not barred by the former decree, as the rela- 


tion of mortgagor and mortgagee had not been terminated, 


and the right to redeem was inseparable from the relation 
so long as it existed. 

In a Bombay case, however, it was held that a decree 
for redemption, on the default of the decree-holder to pay 
the money declared to be due within the time fixed or the 
time allowed by law for execution, operates as a judgment 
of foreclosure debarring the mortgagor, or a purchaser 
from him of the equity of redemption, from bringing a 
second suit to redeem.* 

A. lessor cannot, within the meaning of section 13 of 
the Code, be said to claim under his own lessee. In. Ram- 
brohmo  Chuckerbutt! v. Bunsi Kurmokar,® an cjectment 
suit by a landlord was held not to be barred by the dismis- 
sul of a previous suit by a tenant against the same defen- 
dant in respect of the same land. So in Ram Narain Rat 
v. Ram Coomar Chinder Poddar,® decrees obtained against 
the registered tenants of a tenure were held inadmissible 


1 See Bigelow on Estoppel, 5th 
ed., 142. 

3 Sce I. L. R., 8 AIL, at p, 338. 

8 LL.R.,8 Mad., £78 A885], See 
Sub Achari v. Somasundram, J. 
L. R., 6 Mad., 119 [1852] ; etos Din- 
kur Doyal v. Sheo Golam Singh, 2 
W. R.. 172 [185714]; conira see 
Anrudh Singh v. &heo Prasad, 1%. 
R., 4 AIL, 181 [1882] ; Gan Savant 


v. Narayan Dhond Savant, LL. R., 
T Bom., 467 [1853]. 

^ Gun. Savant Bal Savant v. 
Narayan Dhond Savant, I. L. R., 
7 Bom., 467. 

5 11 C. L. R., 122 [1882]. See the 
observations in Brojo Behari Mitter 
v. Kedar Nath Mozumdar, 1. L. R. 
12 Cale., 580 [1886]. 

6 T, L. R., 11 Cale., 562 [1885]. 
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in evidence against the real owner of the tenure who was 
not a party to the suits in which the decrees were obtained 
and who did not claim throngh the parties against whom 
the decrees were passed. And a suit by a lessor against a 
raiyat to set aside a pottah is not barred by the fact that 
the pottah has been declared genuine ina suit hy the plain- 
tiffs ticcadar against the same defendant. 

A suit by one member of a family to recover his own Rocoiver. 
share of certain property having been dismissed on tho 
ground that his father was alive tnd c apable of inheriting, 
it was held that such a decision was no bar to, a suit by 
the Receiver in the name of the whole family to recover. 
the whole property.’ ° , 

In Ahmad Hossein Khan v. Nihaluddin Khan? a suit pitrerent 
against an elder brother for maintenance was held by the "tes 
Privy Council not to be barred by a previous order made 
upon other grounds dismissing a claim for maintenance 
against the father. The — ition in the previous suit 
was not between the brothers but between the plaintiff and 
his father, and was based upon a different sort of claim.® 
In Ruder Narain Singh v. kup Kuar,* the plaintiff suing 
as next heir to his uncle was held not 40 be barred by a 
decision against his father inasmuch as he claimed. under a 
title not derived from his father. : 

lu Nistarini Debi v. Brojo Nath Mookopadhya,’ mort- apatoment. 
gaged property was sold in exec ution of a decree against 


tho morteagor and was purchased by the decree-holder. 


c 
The mortgagee sued upon his mortgage making the pur- 
chaser a defendant ; but the latter died pending suit, and 
the suit was not revived against his representatives, — The 
mortgagee, however, obtained a decree, and. the property 
wis purchased in execution by the present me who 
!| Shaikh Wahid Ali v. Nauth 91. LOR., 9 Cale, Ho [Me 
Tooraho, 24 W. R., 128 [1875]. sant katie Eid iia 
P EE ES * |. L. Ra, 1 All, 734 [1875]. 
LIO ershad Dutt wv. 5 10 Cc. Tx R., X) [1882]. The 
Mr. C. S. Hogg, 12 W. R, 117 ease was decided under Act VIH 
| 1869]. of 1559, 
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now sued to recover possession from the representatives of 
the former purchaser. The Court were of opinion that the 
mortgagee’s suit would, under section 371 of the Code, have 
had the effect of res judicata, that suit having abated against 
the representatives. 
Res judicata, When once it is clear that the same right and title has 
item — been substantially in issue in two suits an adjudication In 
addediuseconé the former will bind the same parties in the latter, although 


suit, or former | un 
parties may — other persons may have been added as parties in the sub- 


d sequent, suit! or though they may have occupied different 
J positions on the record.’ 
© InGopal Das v. Gopi Nath Sirear, a former suit against 
the defendant for rent was dismissed, the defendant alleging 
that H. and J. were his landlords. The plaintiff again d 
the defendant for possession, making H. and J. parties. It 
was held, upon the authority of Gobind Chunder Koondoo v. 
Taruck Chunder Dose," that the former decision being upon 
a question of title was conclusive between the parties, and 
the faet that in the second suit there were other parties was 
immaterial. In Ananda Raman v. Paliyil Nanu’ the de- 
fendant alleged in the first suit that he claimed under N, the 
plaintiff contending that he held as under-tenant to P., and 
the suit was dismissed. The plaintiff then sued the defend- 
ant antl N. It was held that the first decision was no bar 
on the ground that no issue as to the defendant’s title under 
N was decided in the former suit. The question in such 
cases would seem to be whether in the first suit an issue has 
been raised and finally decided or not. 


! In Mohidin v. Muùammal — straw as a plaintitf or defendant 
Ibrahim, 1 Mad. H. C., 45 [1803], — in the subsequent suit.” 
Scotland, €. J., observed : * The 
Advocate-General contended that v. Luruck Chunder Bose, infra: 
the fact of another name being Shadat Khan v. Aminullua Khan. 
Antroduced asa party, distinguish- J, po R. “4 Alle, 92 1881). 
ed the present case frog others, 3 126. L. R. 39STE 
But that cannot be so in this case. ^ IL. Ra, 33 [1882]. 
Otherwise every case of estoppel tE Lb. RS Cale, 145; 1C. L. 
by judgment: inter purles might be R., do [1577]. 
got vid of by introduci ing à man of s L L. R. 5 Mad., 9 [1582]. 


3 See Cobind Chunder Koondoo 
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In Zamindar of Pittapuram v. Proprietors of Kolanka, 
the previous suit was by the plaintiff's father against the 
grandmother of the plaintiff, the father of the defendants, 
and the sister of their father, to restrain P grandmother 
from wasting property which had belonged to her husband 
by assigning it to her co-defendant ; but as re gards the sub- 
ject matter i the second suit there was no distinet t allegation 
in the pleadings of the first suit, nor anything to cénneet 
the defendants father with it or to disclose any claim to 
it on the part of the plaintiff, thé suit being substantially 
to restrain waste. In the second suit the plaintiff. sought 


But not where 

subsequent de- 

cision is not 

between the 

parties or those 

claiming under 
hom, 


to recover possession of property mentioned in the plaint. 


in the first suit, stating that it kad belonged to his grand- 
mother and that on her death the defendants had taken 
wrongful possession. The Judicial Committee held that 
the decision in the former suit was not a decision in a suit 
between the samo parties or parties under whom they 
claim, establishing the right of the defendants in the for- 
mer suit to the property in question in the present suit, 
und that the cause of action in the present suit was not 
determined in the former suit. 

Where, without any issue being raised,and tried, certain 
persons were made parties to a suit as representatives of 
the deceased defendant (a Hindoo widow), and they denied 
at the time that they were her representatives, it was held 
that they were competent to sue to have it declared that 
the decree in the former suit (being : a mortgage decree) only | 
covered the widow's life interest, and that their suit was not 
barred either as res judicata or under section 244 of the 
Code. So, in a mortgage suit against the mortgagor and 
A, a person who had kak ee the right title and interest 
of the mortgagor, A having died before decree and the suit 
not being revived against his representatives, it was held 
that the dn ‘ree was not binding on the representatives, Mu 


a. 
!' LL.R,2 Mad., 95; L. R., 771 [1881]. See Courmoni Dabee 

51. A., 2006; 3 C. L. R., 265 [1878]. — v. Jugut Chandra Audthikuri, I. L. 
? Kanai Lall Khan v. Sashi R., 17 Calc., 57 [1889]. 

Bhuson Biswas, Y. L. R.,6 Calc., 
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Res judicata 


between 
co-defendants, 


Statements of 
the rule iu 
England, 


[1807]. 


1843. 
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that à second suit would lie as against them to recover the 
property. | 

The subject of, decrees between co-defendants and their 
effect has to be considered. In Chamley v. Lord Dunsany, 
Lord Redesdale observed: “ It seems strange to object to 
a decree because it is between co-defendants, when it is- 
grounded on evidence between plaintiffs and defendants. 
It is æ jurisdiction long settled and acted on, and the con- 
stant practice of Courts of Equity." ? And Lord Eldon, 
in the same case, said: “Where a case is made out between 
defendants, by evidence arising from pleadings and proofs 
between plaintiffs and defendants, a Court of Equity is 
entithed to make a decree between the defendants. Further, 
my Lords, a Court of Equity is bound to do so. The 
defendant chargeable has a right to insist that he shall not 
be liable to be made a defendant in another suit for the 
sume matter that may then be decided between him and 
his co-defendant. And the co-defendant may insist that 
he shall not be obliged to institute another suit." * 

In Cottingham v. Earl of Shrewsbury," Wigram, V. C., 
states the principle more concisely: “Tf a plaintiff. cannot 
get at his right without trying and deciding a case between 
co-defendants, the Court will try and decide that case, and 
the cotdefendants will be bound. But if the relief. given 
to the plaintiff'does not require or involve a decision of any 
ease between co-defendants, the co-defendants will not be 


e qe . 
bound as between each other by any proceeding which 


may be necessary only to the deeree the plaintiff obtains.” 


[S77] says: ' What right has a 
Court of Justice to investigate a 


! Bepin Dehary Baundopadhya 
v. Brojo Nath Mookhopadhya, Y. L. 


Ra S Cale, 857 IIXS2). See, how- 
ever, section 371, Act XIV of 185832. 

20° eh. & Lef., 690 | 1807]. See 
Farquharson v. Selon, © Russ., 45 
enS], 

3 [b., T40, E 

^ ]b., TIS. 

* 3 Hare., 627 [18-43], 

^ 7h O88; Jessel, M. R. in Kevan 
v, Crawford, L. R, 6 Ch, D., 29 


Gaim by title paramount by one 
co-defendant against another? I 
am not aware of any. The answer 
is if you wish to assert these claims 
you must assert them 1n à proper 
netion. e Where a plaintiff ob- 
tains relief against one or more 
defendants, and there are subor- 
dinate questions cither necessary to 
he gone into to work out that velict 
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The rule in Cottingham v. Earl of ShrewSburg! is stated Rule stated. in 


in another form by West, J., in Ramchandra Narayan v. 


India, 


Narayan Mahadev”: “ There must be a conflict of interests [1886]. 


amongst the defendants and a judgment defi ning the real 
rights and obligations of the defendants inter'se. Without 
necessity the judgment will not be res judicata amongst 
the defendants, nor will it be res judicata amongst them by 
mere inference from the fact that they have collectively 
been defeated in resisting a claim to a share made against 
them as a group. * Itis apprehended that the rule which 
is to be applied in this country ts here correctly stgted. 

The cases in which a deeree has been held to be res 
judicata in this country among co-defendants require æ be 
noticed. 

In Sheikh Nhoorshed Hossein y. Nubbee Falima,* it was 
held that a deeree for partition is 1n the nature of a joint 
declaration of the rights of all the persons interested in 
ihe property, and is therefore binding upon co-defendants. 


In Shadal Khan v. Amenulluh Khan," a question of 


legitimacy bad been decided in a former suit in which the 
parties were co-defendants. On that occasion the present 
plaintiff had supported the cause of the fien plaintiff ds 
against the present defendant. H was held that, although 
the parties had in the former snit stood. together id the 
same array, they had been in fact opposed. to “one another, 
and the question of legitimacy had been finally. decided 
between them. 

A similar ease is Dissorup Gossamy ve Gorachand Gos- 
samy.® The plaintiff. had as defendant in a former suit 
supported the then plaintiff, his lessee, against the present 


; — MU E mm 


completely for the benefit of the were directed where the paintitt’s 
plaintiff, or necessary to adjust case wholly failed." 


Applications of 
the rule, 


the rights of the defendants eon- 23 Hare, (2T. 
sequent on the relief so obtained - 


? [. L. R., D Bom., 216 [1880]. 


by the plaintitf, the Court may by E 
E dh. 220. 


inquiries in chambers work out 


the equities between the co-defen- tL L. R, 3 Cale., 554 [1877]. 
dants. But there is no case pro- 5 L L, R., £ Alb oR [1881]. 
duced in which any such enquiries e f. L. R., 9 Cale., 120 | 1892]. 


C. LE * 24 


No res judicata 
by inference. 
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defendant. It was held that the title to the mouzah was 
res judieata between the parties, upon the authority of 
Govind Chunder Koondoo v. Taruck Chunder Bose To 
the same effect is the case of Venk ayya v. Narasamma,” 
the principle ‘of decision being that where a matter in dis- 
pute in a suit has been the subject of active controversy 
between the parties as co-defendants in a previous sult, they 
are precluded from re-agitating the same matter. 

The rule is, however, different where the decision in the 
previous suit has been between the plaintiff and the defend- 
ants collectively, and the relief given to the plaintiff has 
not involved the decision of any question between the 
defeudants ¿mter se. In such a case there can be no res 


judicata by inference between the defendants. 


In. Jumna Singh v. Kamar-un-nissa a Full Bench of 
the Allahabad Court held that the finding, in a previous 
sult to enforce a right of pre-emption against the vendor 
and the purchaser as defendants, was between the plaintiff 
and the defendants collectively, and did not preclude the 
purchaser from suing the vendor to establish the sale. The 
same Court held, in Bhagwant Sinah v. Te) Kuart that the 
finding in a previous suit, in whch the parties or those 
under whom they claimed were defendants, to the effect 
that certain family was joint, was not a determination of 
the matter among the defendants inter se, and could only 
be res judicata as against the former plaintiff and those 
elaming under him. 

Ihe case of a pro formá defendant, and that of a defend- 
ant who does not appear, was considered by two Full 
Benches of the Caleutta: High Court. In 8B rojo Behari 
Mitler v. Kedar Nath Mozumdar,? one Uma Churn brought 
a suit against the defendant to recover a tank claiming 
as tenant of one > Brojo Be tmi bind Was mi iiid a m formá 


Tono am. 
— 0 c3 —— mc 


ILL R. (3 Cale. “185 [18771 *IL.R.,85 AlL, 91 11885], dis- 
* Y. L. R., —11 Mad., 204 [1857]. — tinguishing Shadal Khan v. Amin- 
mee Madhavi v. Kelu, I. L. R., — ullah Khan, i. L. R., 4 AIL, 92. 

15 Mad., 264 [1892]. 


aI, L. R., 3 AlL, 152 [1880], 5 T. L. R., 12 Cale., 580 [1886]. 
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defendant, and who suppported the plaintiffs case. The 
suit was dismissed. Brojo Behari then sued the defendant 
for the same matter. The Court held that the suit was 
not barred, observing: “ No doubt in the former suit the 
matter now in Issue was also in 1ssue and was formally deter- 
mined, but that suit was not ‘between the same parties’ 
as this suit ‘or between parties under whom the parties 
in this suit claim.’ The plaintiff is the landlord of the 
plaintiff in the former suit, and cannot be barred by the 
decision of that suit, which was between his tenant, a third 
party, because he was joined as defendant with that party. 
It is sufficient to point out that the conduet of the suit 
was not in his hands.” This detision has been dissented 
from in Madras, impliedly in Chandu v. Kunhamed,! and 
expressly in Madhavi v. Kelu? 

In Surender Nath Pal Chowdhry v. Brojo Nath Pal 
Chowdhry,’ the parties were co-defendants in a previous 
suit brought by another co-sharer to recover rent from the 
present defendants. The present plaintiffs did not appear, 
and it was held that rent was payable as claimed. The 
plaintiffs then sued to recover their share of the rent. The 
Court held that the decree in the previpus suit did not 
operate as res judicata, and was not admissible as evidence. 
Upon the first ground the Court observed: “ We think it 
clear that no question of res judicata can possibly arise. 
The test is mutuality. Lf the former suit had been dis- 
missed could it have been said that the now plaintiffs were 
barred. Apart from res judicata, the question whether 
the decree referred to was admissible in. evidence is, we 
think, coneluded by the two Full Bench cases. G upju Lal 
v. Fatteh Lal? and Brojo Behari Mitter v. Kedar Nath 
Mozumdar? " 

The Full Bench cases do not expressly recognise the 
distinction drawn in Ramchandra Narayan v. Narayan 


—— 


27.0. R., H Mad., 325 [1891]. tR L.R., 6 Cale., 71118801, 
? [. L. R., 15 Mad., 264 1592]. 5 [. L. h., 12 Gale., O80 [ 38861. 


L L. R., 15 Cale., 552 [18806]. 
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Mahadev? Tt may be doubted whether their effect 1s not 
to weaken the rule of res judicata as between co-detend- 
ants, and the cartier « uses in Caleutta are to the same 
effect.’ | 

The rule that a, judgment obtained against one or more 
of several joint contractors or joint wr ong-doers operates 
as a bar to a second suit against any of the others has been 
applied in this country. This rule was laid down in King 
v. Laré by Baron Parke in the Court of Exchequer and 
was followed in Brinsmead v. Harrison® in the Exchequer 
Ch amber, and by the House of Lords in Kendall v. Hami- 
lon} and rests upon the principle that where there is one 
cause of action, whether against one person or many, that 
aise of action is charged into matter of record by the 


judgment of a Court of record by the operation oË mer- 


ver, 

The rule is first recognised in Nuthoo Lall Chowdhry 
v. Shoukee Lall where the plaintiffs, after electing to treat 
a bond as mortgaging the shares of two of the members 
of a family, and executing a decree against those shares, 
sued, the other members of the family on the P aaa 
that the loan was taken on their behalf. Couch, C. J., ob- 
served: “TF there is a joint contract, not a joint and 
several bul, a Joint contract, and that is all this ean be, and 


! T. Lb. “Tt. II Borm., 216 G isst] Jugant Chunder Roy Chowdhry, 
? Nec Madho Mokee Ddbee v. 25 W.R., 416 (1870). 
Ganya Govind ATiautle, W. R., 8 [3 M. & W., 404 [1814]. 
USGL, 200: Ram Chand Somardar * L. H., 7 €. P., 547 [1872]. 
v. Nala Chand Chuckerbutty, l 5 L. R., 4 Ap. Ca., 505 [1579]. 
W. IM, 287 1861] : Madhoo Pershad See the recent case of Hammond 


v. Lalljee Shahoo, 9 W. R, 557 v. Schofield, L, R., 1 Q.B., 91 (453), 
[1908]; Kalee Kinker v. Kristo — where the consent of the defen- 
Mangal, Tb W. W., 46? [1869]; — dant (one of two joint contractors) 
Obhoy Churn Nundee v. Bhoobun to the setting aside the judgment, 
Mohun Mojoomdar, V2 W. R., 524. was held not to enable the plain- 


[870]: Khelut Chunder Ghose v. tT to sue the other Joint contrac- 


Kishen Gobind Deb, JW, H., 128. tor. 

ISTI]: Nobin Chander Dossy. Nim € 10 B. L. R., 200 [1872], dis- 
Chand Doss, V W. R., 191 [1872]; — senting from Ramnath Roy Choi 
A'etiiessur - v. ,Izeem Joardar, — dhry v. Chisder Sekhuy Mohapat- 
I7 W. R: 3 [INTZ soe Ali v, ter, A W. R., 501865]. 


CHAP. ML] JOINT AND SEVERAL LIABILITY. aio 


a party sues upon it and gets judgment, he cannot bring a 
fresh suit against, the persons who were jointly liable but 
were not included in the former suit, , 

Ín a subsequent Calcutta case, ZTemendyro Coomar Maul- 
liek v. Rajendro Lail Moonshee,? the rule was stated to 
be one of principle and not merely of procedure, and sec- 
tion 43 of the Contract Act was held not to create a joint 
and a several liability in each case, but merely to allow the 
promisee to sue one or more of the promisors in one suit, 
thereby preventing the defendant from objecting that his 
co-contractors ought to have been sued with him.” ** There 
is, said Garth, €. J., “but one cause of action for the in- 
jured party in the case of either a joint contract or a^ joint 
tort ; and that cause of action is exhausted and satisfied by 
a judgment being obtained by the plaintiff against all or 
any of the joint contractors or joint wrong-doers whom he 
chooses to sue.” 
1t is pointed out, in the case last cited, that the rule may 


operate to bara creditor from pursuing his remedy against 


a debtor who is ont of. the jurisdiction.® 

The above cases were distinguished in Dhunput Singh 
v. Sham Soonder Mitter? where the plaintiff, after suing 
some of his co-sharers in a putni for arrears of renj, dis- 
covered that they had sold their shares to the defendant, 
Ile applied unsuccessfully to have the defendant made a 
party to that suit, and subsequently sued him to recover 
arrears In proportion to his purchase, the former decree re- 
maining unsatisfied meanwhile. The Court held that the 
relation between the defendant and his vendors gave rise 
to a separate liability, and that a decree against one of sev- 
eral joint and several promisors uvthoul satisfaction would 
not bar a second suit. In Lawless v. Culeutta Landing 


and Shipping Co." a decision in a suit against a banian was, 


held not res judicata in a suit for the same money against 


m5 Mim Ia *-oog5 tunm pory aedem, mm — — ———— — — aal T A | -— — — — € edipi a +o 


1 10 B. L. R., 904. $T. Tae Ran Cae EA 
? TJ. L. R., 3 Cale., 358 [1878]. 5 [. L. R., 7 Cal., 627 LISSI J. 
* sce 19 & 20 Vict., e. 97, s. 11. 
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a manager, the liability not being joint but being based on 
distinct contracts. 

The doctrine has been applied and distinguished in Mad- 
ras, [n Gurusami Chetti v. Samurta Chinna Mannar 
Chetti! the plaintiffs obtained a decree for a money debt 
against one Virargava, who with his infant sons constitut- 
ed a joint trading family. Execution having issued against 
a certain property, the mother of the sons intervened and 
the attachment was raised. Ina suit against the sons to 
obtain a declaration that the house was liable to attach- 
ment, it was held that the scope of the decree could not be 
extended so as to make the other ceparceners liable, the 
cause of action being one and indivisible, and the plaintiffs 
having exhausted their remedy. In Chockalinga Mudali 
v. Subbaraya Mudal? a creditor obtained a decree against 
a member of an undivided family in respect of certain 
property hypothecated by lim, and attached the property, 
but on ihe other coparceners intervening their shares were 
reicased. The creditor then sued to have it declared that 
the shares released were liable to attachment, and proved 
that «the debt had been incurred for purposes binding on 
the family. It was held that the copareeners not being 
parties to the former suit their shares could not be effected 
by the decrea. 

And in Bombay the rule has also been recognised. In 
Lubmidas Khimp v. Purshotam Haridas a decision upon 
section 43 of the Contract Act, it was held that a plaintiff 
suing a frm may proceed against some of the partners, 
allowing his remedy against the others to be barred. 

Conversely, a judgment recovered by one of several joint 
debtors cannot be pleaded as a defence to a subsequent 
action against the other joint debtors in respect of the same 
use, unless the plea shews that the judgment was re- 
covered on a groumd which operated as a discharge of all.* 


! T. DL. R., 5 Mad., 27 [1881]. * Phillips v. Ward, ? H. & C., 
"YRS Mada, 133 [1882]. 715 [1863]. 
I. R., G Bom., 700 [1889]. 


M. 
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Explanation V to section 13 provides that where persons Privato rights 
"T" TN" f ; FENFU" : .. elaumned in 
litigate, bon fide, m respect of a pri ate. right claimed in common, 
common for themselves and others, all persons interested 
in such right shall, for the purposes of the section, be 
deemed to claim under the persons so litigating. 

It has been held in Caleutta that the explanation applies Kalishunker 
only to cases where several different persons claim an case- ee e 
ment or other right by one common title, as for in&ance, USC) 
where the inhabitants of a village claim by custom a right 
of pasturage over the same tract‘of land or to take water 
from the same spring or well! 1n the case pow cited 
Gopal Chunder sued IKoylas Chunder to establish his right: 
to build a wall across a drain, and, the latter having &et up 
his prescriptive night to use the drain, it was held that no 
such preseriptive right existed. One Walishunker then 
sued Gopal Chunder claiming to use the samo easement, 
and the latter pleaded that the previous judgment operated 
as res judicata and that Kalishunker was claiming under 
Koylas Chunder within the meaning of the explanation, 
and the lower Courts so held upon the ground that the 
right claimed by Koylas in the former suit was a private 
right which he claimed in common for hemself and others. 

Garth, C.J., and Mitter, J., however, held that the claim 

of each owner was essentially a separate claim in respect of 

his own premises, 

In Hazir Gazi v. Sonamonee Rassec,? it was sad that Scope and 
: pm , F meaning of the 

the explanation would not have the effect. of making a explanation, 
judgment, obtained against one co-sharer in certain pro- 

perty, conclusive against another co-sharer where the suit 


|^ Kalishunker Doss v. Gopal N. Laukshwnanbhal, 1 Bom. H. C., 
Chunder Dutt, Y. L. R., 6 Cale., — 141 [1864] (right to fees for heredi- 
49 [18580], citing Arlett v. Ellis, T tary services). In Aalihanta Surma 
D. & C., 346 [18327] ; BleweH v. Tree v. Gouri Prosad Surma, 1. L. R., 
gonning, 3 A. & E., 554 [1835]. It — 17 Cale., 906 [1890], (a suit to etah- 
i» doubtful if the explanation lisha rigħt to the regular offerings 
applies to cases like Archakam v. made in a temple) it was held that 
Udayayiry, 4 Mad. H. C., 249 all the parties interested should be 
[1569] (right to receive hononrs as before the Court. 
priest of a temple): Arishiencihat ? LL R, 6 Cale, 51 [3880]. 


Madras. 


Allababed. 


— 


EXPLANATION V. [PART ff. 
did not purport to have been litigated bond fide in respect 
of a right claimed in common by both. And in Vasudeva 
v. Narayana! the opinion was expressed that the explana- 
tion does not refer to the case of a defendant at all, but 
only to the case of a plaintiff? But the explanation is 
framed in the widest possible terms. 

It seems also to have been assumed in some of the 
Madras cases that the explanation applies to suits for Jand. 
In Madhavan v. Keshavan,? a decree, in a suit brought by 
one of five trustees of a certain devasam to recover trust 
propertyy-was held to be a bar to a second sait brought for 


the same purpose by another trustee who was not a party 


to thé first suit on the ground that he nrust be deemed to 
claim under the plamtiff in the first suit. It was, how- 
ever, pointed out in Varanakot Narayanan v. Varanakot 
Narayanan that whereas section 80 of the Code may 
embrace chums of a publie nature, Explanation 5 1s con- 
fined to private rights, but in that case (a suit for land) it 
was held that the members of a Malabar tarwad claim 
under a karnavan, suing as such, within the meaning of 
the explanation.* 

In Ram Narain v. Bisheshur Prasad 9 a decree obtained 
against two members of a joint. Hindu family for trespass 
to a wall, the plaintiffs right thereto being decked, was 
held not to bind a third member since the defendants did 


t 1, L. R., 6 Mad., 121 (126) [1882 

2“ Explanation 5 of section 13 
of the Civil Procedure Code has 
been sometimes regarded as atu- 
thorising a departure from the 
usual procedure, and as making a 
deeree binding on a person not a 
party, where the person who was 
actually the party defendant was 
jometly interested with him in the 
subject-matter of the euit and 
defended the suit bond fide; but 
Hazir Gazee v. Sonamonee Dassce 
is an authority the other way, and 
the explanation does not seam to 


me to refer to bon? fige defences 
but bond fileclaims," per Innes, J., 
at pp. 120, 127. 

? [L, L. R., 11 Mad., 191 [1887]; 
Vasudevan v. Narayana, Y. L. R., 
6 Mad., 121 [1882]. 

* IL. L. R., 2 Mad., 328 [1880]. 

5 It is now settled that every 
member of à tarwad is. entitled to 
be made a party or to have notice 
in suits by or against the karnavan. 
--Ifhiachan v. Velappan, I. L. R., 
* Mad., 484 [1885] see supra, 
p. 360. 

6 L L. R., 10 All, 411 [1888]. 
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not claim any right in common for themselves and others, 
within the meaning of the explanation. , “IT think," said 
Edge, C.J., “that we should be careful jn applying Expla- 
nation 5 of section 13 of the Code of Civil Procedure, and 
that the explanation should not be applied to any case 
which does not come within the very wording of that 
explanation.” 
LE the operation of the explanation be restricted to "rights Is the expla- 


: nation to be 
of fishery, pasturage and the like, as held m Calcutta, the read with 


rule that all persons materially Interested in the subject- ^ — 
matter of the suit are to be made parties woul seem to 
have been dispensed with,! and the explanation st: ands clear 
of the provision in section 30 of the Code which requires 
the permission of the Court to be obtained when one or 
more persons, out of a numerous class who are in the same 
interest, seek to sue or defend on behalf of all the persons 
interested. Upon this construction it is obvious that it 
would be impracticable or at least very Inconventent, to 
give notice to all the persons interested in. such a private 
nght. | 

In Thanakot? v. Mumappa? it is broadly stated that the 
explanation is to be read with the provisions of section 30, 
and the principles to be found in that section, Five 
raivats sued to obtain a declaration that they were entitled 
to the exclusive use of the water in a certain channel by 
day. | One of the plaintiffs, A, hac unsuccessfully sued two 
ol the defendants and others for damages for the Joss of his 


crops consequent upon the diversion of the same channel, 
alleging that he and other raivats of his village were enti- 
tled to the water in the day, the defendants being entitled 
to the user at night. The Court held that, 1f section 30 
had been tollowed, the defence of res judicata might have 
succeeded against the plaintiffs as well as against A. Tere 


! See Cockburn v. Thompson, i0 nath Chowdree, W. R, 18614, 167; 


Ves., 321 [1809]. Blakemore v. The Glamorqaunshire 
27, L. R.o 5 Mad., 496 [1885]. — Canal Co, 2 Ch, M. & R., 133 
see AMununiohun Singh v. Amrit- |1855]. 


Ld 
37s EXPLANATION V. [ PART II. 


iz, however, authority in Madras to the effect that expla- 
nation 5 is not limited to the case of a suit in which the 
provisions of section’ 40. were complied with.! 

If the provisions of section 30 are to be read as incor- 
porated with section 13, so as to make the leave of the 
Court necessary in the ease now under consideration, it is 
difficult to see why the explanation should have been 


enacted, 


Kelu Bradt, Y. L. R., 10 Mad., 79 


3 See Feveanakot Narayanan v. 
(52) [isso]. 


Varenakot Narayanan, To L. R., 
9 Mad., S28 [1880]; Sri Devi v. 
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must have been alleged and admitted or denied —A question may have been 
put in issue and decided in a cause relating to a different subject-matter 
—Issue as to Adoption — Waste —KEjectmout- —Doeumenut-- Question of title 
in Land Acquisition case-—-Mahkana—Principal and agent—Mofussil suit, 
accounts --Interest-Satisfaction of bond —Issue as te area of land-—Rent 
suits -~Set-off of previous claims—Status-—Title, Deshpande vatan —- Mort 
gagor and mortgagee— Decree moditied on appeal--- Decision erroneous in 
law -— Claim included in previous suit but not put in issue --[ssue need 
not have been expressly raised if in substance the matter has been decid- 
ed—Docision by necossary implication--Matters incidentally determined 
—Matiers not entertained by Appellate Court--Matter advistdly. left 
uncletermined—Findings not embodied in deerte but upon which the 
Court has expressed an opinion—Viamut Khan v, Phada Buldia [1880] 
and subsequent casos. 


EsrorrEL by Judgment results from a matter having Decree how to 
i i | — à : : : ,— be construed, 

been directly and substantially ineissue m a former sut, 
and having been therein heard and finally decided.! Thee 
question has not always been free from doubt as to what 
may be looked to, in order to see what has been in issue 
in a previous suit, and what has been actually decided. 

In Junter v. Stewart? Lord Westbury, L. C., refers to English 

— E 

TM . . authorities. 
the rule that one of the eriteria of the identity of two 
suits, in considering a plea of res judicata, is to enquire 
whether the same evidence would support them both, and 


1 Kali Krishna Tagore v. See- 10 Cale., 173; L.R., 15 L A., 186 
retary of State for India, Y, L. R., — [18588]. ° 
? 4 De G, F. and J., 168 [1861]. 


tule in fadia. 
The judgment 
and tue record 
may be looked 
Co, and in some 
cases the eon 
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appears to consider that the question, whether a former 
decree operates as res judicata in a subsequent suit, depends 
upon a comparison of the two records. In Robinson v. 
Duleep Singh,’ the Court of Appeal held that Lord Justice 
Fry had construed the issues in a former suit too rigidly, 
and that the decree and the pleadings must be taken into 
consideration. Lord Justice James observed: “ The issues 
are only a proceeding in a cause for the purpose of ascer- 
taining a fact for the guidance of the Court in dealing 
with the right ; and what determines the right is the decree, 
and in ovler to determine what the decree really decides 
it is essential to see what were the rights which were in 
dispute between the parties and which were alleged between 
them. Because, if the Court had gone beyond the rights 
which were properly in issue between the parties, the decree 
of the Court would be absolutely null and void.’ And 
in Jouston v. Marques of Sligo? the pleadings and the 
judgment in the Irish action were looked to to ascertain 
whether the controversy was the same in both suits. 

The rule in this country appears to be that, although the 
decree in a former suit operates as res judicata, the decree 
is to be construed with reference to the pleadings and 


the record in order to see what was in issue. Even the 


see — — — — — — | nNiſ — um — ——— n, 
ba — — < 4a pm. cs a — — — n d — — s AE " we - - 


L. J., in I» re Bank of Hindustan, 
China and Japan (L. R., 9Ch. Ap., 
p. 20 (1873)], * that the judement 
of the Courts of Common Law is 
not only conclusive with reference 
to the actual matter decided, but 


1 L. R., 11 Ch. D., 788 [1875]. 
In Inve May, bL. R., 20 Ch. D., 
930. Pearson, J., referring to this 
case, said: " E find that that case 
simply decided, what really need- 
ed no decision at all, that, if a 


decree of that Court is capable of 
more than one construction, you 
must, inorder to ascertain what is 
the properconstraction, look at the 
Pleadings in the action to discover 
what was the issue which the Court 
Intended to decide.” 

2 1h. 813. 

"pL. R., 29 Ch. D., 448 (455) 
[1585] per Pearson, J. “ Itis clear, 
| apprebend,” said Sir G. Mellish, 


that it is also conclusive with re- 
ference to the grounds of the de- 
cision, provided that from the j tuli- 
ment itself the actual yrounds of 
the decision can be clearly discover- 
ed Aud in Edun y. Bechun 
[S W. R., 176] Phear, J., 
served: “Phe matter conclusive- 
ly adjudicated upon in a suit infer 


ob- 


purtes is generally to be soucht 


only by a comparison of the plaint 
with the judgment.” 
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acts of the parties immediately after the deeree are very duet of M 
"o parties after 


important to fix the meaning of indefinite terms in the the decree, 
decree.! ° 
In Kali Krishna Tagore v. Se mi of State for India? Privy Council 
a suit to recover certain lands as being a ré-formation on SM 
the original site of the plaintiff's zemindari i, and to have 
it declared that certain revenue proceedings by which the 
land had been settled with the defendant should *be set 
aside, the Calcutta High Court held that a decree of the 
Subordinate Judge in a previous suit operated as an es- 
toppel. But on referring to the judgment it appeared 
that the Subordinate — gave as his reason for dismis-. 
sing that portion of (he claim that, so long as a wrtain 
order of the Superintendent of Diara Surveys remained 
in force, the plaintiff's right to those excess lands must 
be considered as either extinguished or in abevance, and 
he was not therefore then entitled to recover them. The 
High Court observed : “ The decree as it stands constitutes 
the record of the rights of the parties, and it is the source 
that defines the limits of the estoppel arising from the 
proceedings. We cannot look to the judgment as we were 
asked to do in order to qualify the effect, of the decree.’ 
But the Judicial Committee said: “The High Court Kali Krishna 
Tagotoe’s ease 
have given to the decree an effect directly opphsed to [199]. 
what was intended by the Subordinate Judge, it bei ing 
clear that he only intended to decide that the plaintiff. was 
not then entitled to possession. The law as to estoppel hy. 
a judgment is stated in seetion 6 of Act ATL of 1879, and. 
section 13 of Aet NIV of 1882. It is that the matter 
must have been directly and substantially in issue in the 
former suit, and have been heard and finally decided. [n 
order to. see what was in issue in a sult, or what has been 
heard and decided, the judgment must be looked at. The 
decree, according to the Code of Procedure, is onl? to 


| See Secretary of State for India 27. L. R. 16 Cale, 178; L. R 
in Council v. Durjibhoy Singh, L. 15 I. A., 156 [1584]. 
Ji., 19 1. A., 09 (74) 11892]. 


20 


The Secretary 
of State o. 
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state the relief vranted, or other determination of the suit. 
The determination may be on various grounds, but the 
decree does not shew on what ground, and does not 
afford any information as to the matters which were in 
issue or have been decided, "! 

In Secretary of State for India in Council. v. Durjibhoy 
Singh? the Judicial Committee construed a decree by 
refereuce to the acts of the parties immediately after the 
decree. In that case the decree-holders in 1865 had ob- 
tained against the Government a decree for possession of 
the lands in suit, but neither in the plaint nor in the 
execution-procecdings were the lands in suit described 
with sufficient certainty, aud the lands were therefore de- 
marcated and possession taken in a manner subsequently 
approved by the revenue authorities, In 1885 the Govern- 
ment sued to eject the decree-holders, alleging that. they 
had obtained possession improperly. The Judicial Com- 
mittee were of opinion that the lands so demarcated must 
be accepted as covered by the decree, there being very 
strong reason to infer that possession was rightfully taken 
in execution of the decree, and that the matter was there- 
fore res judicata between the parties. 

The Privy Council appear to overrule as to this point 
certain decisions in this country in which it has been held 
that it is incumbent on the parties to see that all the ma- 
terial findings in each case are embodied in the deeree so 
that the decree may be in conformity with the judgment ; 
and if this is not done the decree will be taken as con- 
clusive evidence of what is res judicata? The subject 1s 
further considered at the close of the present chapter. 


Sie ee = — — et ame mn Sy —— ee e s æo o sv cm ER s. Pn 


1 Ib., 192, 193. Soe Jagatjit Singh bad that if a deeree is specific, and 
v. Sarabjit Singh, I. L. R. 19 Cale., asat variance with the judement, 
159 (172); L. R., I8 I. A., 165 (176) the statement in the decree is to 
[15394]. '* When à decree simply — prevail. Zudezjit Prasad v. Richha 
dismisses a suit, itis necessary to Rei, I. L. R., 15 AlL, 3 [18%]. 
look at the pleadings and judg- 2 L,R., I9 I. A., 69 [1502]. 
ment to see what were the points 3 Sce Niamut Khan v. Phudw 
actually heard and decided." It  Buldia, Y. Y. R., 6 Cale., 319 
has recently been held at Allaha- (ISSO, : Deearakonda Neveasenniut 
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In Lachman Singh v. Mohan,' Stuart, C. S. appears to have 
enunciated the correct rule. * It appears to me . . that we 
may look not only into the judgment bit into the plead- 
ings to see what the decree really meatis. . . As to the 
decree itself I hold the opinion very strongly that, where 
it is ambiguous or imperfect as to any essential particular, 
it may be read with the judgment and the record. Nor is 
this view of the legal quality of a decree inconsistenf with 
the definition of a deeree given in s. 2 of the Code, where 
it is defined to mean ‘the formal order of the Court in 
which the result of the decision of the suit or other judi- 
cial proceeding is embodied.” This definition in no way, 
prevents us from looking into the judgment and record, in 
in order to a correct understanding of the true meaning 
and intended application of the decree as formally drawn 
up." ^? 

The question whether an issue has substantially been 
raised and decided appears to be a matter of fact to be de- 
termined upon the circumstances of each particular case.’ 
It is apprehended that a finding which forms no part of 
the decision in a case, and upon which the decree is no 
way based, ean never operate as res judicata. 

The rule as laid down in The Duchess of Kingstons case 
and in Barrs v. Jackson? has been approved by Lord Sel- 
borne, L. C., in The Queen v. JTutchings,S and has been 
frequently athrmed by the Courts of this country in the 


terms of Sir William De Grey's judgment in Lhe Duchess 


v. Devarakonda Kanaya, Y. L. R., 
4 Mad., 151 [18851] 5. Anusuyabai 
v. Sukharam Pandurang, IL. L. R., 
7 Bom., 464 [1553]; Avala v. Kup- 
pu, I. L. R., 58 Mad., 77 [1884]; 
Jumaitunnissa v. Lulfunnissu, 1. 
L. R., 7 AIL, 606 [1585]. But sec 
the recent case of Jndarjit Prasad 
v. fiichha Rai, Y. L. R., 15 AIL, 
9 [1892]. See pp. 398—401, infra. 

! I. L. R., 2 All., 497 [1879]. 

3 Tb., 498, 9. Sce contra the dis- 
tinction between ‘judgment’ and 


‘decree’ drawn by Straight, J., at 
p. 009, 510, adopted by the Full 
Bench in Jamaitunnissa v. Lut- 
Junnissa, I. L. R., 7 AN., 606. 

8 SceCGirdhar Manordas v. Daya- 
bhai Kalabhai, Y. L. R., S Bom., 
180, per West, J. [1582]. 

42 Sm. L. Cas, 9th «LT 812. 


See pp. 911—313, supra. 


5 ] Y & C. 585 See pp. 216—323, 
supra. 
f L. R, 6 Qt D. D., 300 (304) 


[1581]. 
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The 
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must have been 
directly upon 
the point, 


Was the 
question 1n 
substanee part 
of the eauso of 
action, 


of Kengston’s case,' and in those of the judgment of Knight 
Bruce, V. C., iu Barrs v. Jackson? The judgment to operate 
as an estoppel must have been directly upon the point, and 
no finding as to any matter incidentally cognisable, or to be 
inferred by argument from the judgment, can operate as 
such. Provided the immediate subject of the decision be not 
withdrawn from its operation so as to defeat the direct 
object of the decision, the parties may litigate matters in- 
cidentally or collaterally in issue between them for any 
other purpose as to whiel: they may come in question. 

In Run Bahadur Singh v. Lucho Koer? their Lordships 
of the Privy Council say -— Having regard, however, to 
the subject-matter of the suit, to the form of the issue, and 
to some expressions of the learned Judge, their Lordships 
are further of opinion. that the question of title was no 
more than zueidental and subsidiary to the main question, 
viz., whether any and what rent was due from the tenant, 
and that on this ground also the judgment was not con- 
elusive. 

It is conceived that the test to be applied is whether the 
question decided in the previous suit was in substance part 
of the cause of action, or whether it was only ancillary to 
the main cause, and that the cases are to be considered 
from this point of view. 

The cause of action cannot be said to have been heard 
and determined in a former judgment unless it was put in 
issue and directly determined. “It may be,” observed 
Couch, C. J., in Shih Nath Chatterjee v. Nubo Kishen Chal- 
terjee} “that in that judgment. there is a finding which 


may have some bearing upon that issue, or his judement 


(reme ee lm OE ae eee ae 


! Sec Mussumit [lun v. Mussa- Modhoo Ram Dey ve Boydonath 
mul Bechun, 5 W. W., Vio (1807); — Doss, 9 W. R., 592 [1865]; Goorao 
Kanhya Lally, Radha Churn, Bo Churn Sircur v. Brija Nah Dhur, 
L. R, Sup. Vol, 662 [1807]; — 24 W. R., HI [1875]. 
—— = d M —— t TL. R., 11 Cale., 301 ; 
tay Kumar Chnekerbully, 1 B.da 39 Q* d | 
R. (A. €). 1 [1868]. vs Ba mim 

2 See Oome Chern Dull v. Beek- dd 
with, OW. R. (Act X, Ru, 311866): * 21 W. R., 189 [1874]. 


L. R., 
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may contain observations applieable to such an issue ; but 

he did not directly determine it. Any opinion which he Matters 
may have incidentally expressed cannot, be considered a PUEN 
finding upon the issue so as to make his judgment in the 
former suit a determination of the cause of action in the 
present suit.” 

* Section 13 of the Code of Civil Procedure,” said, their 

Lordships of the Privy Council in Jugatjit Singh v. Sarah- 
jut Singh, “does not enact that no property comprised in a 
suit which is dismissed shall be the subject of further liti- 
gation between the parties. What it does enact 1$ that no 
Jourt shall try any suit in which the matter directly and 
substantially in issue his been directly and substantially n 
issue in a former suit, and has been heard and finally de- 
cided.” 

Having regard also to the terms of Explanation | to Explanation 1, 
section 13, it is not sufficient that in order to constitute : weer d Bs 


albessed and 
denied or 


incidentally decided, but it must appear that the matter re- wlmitted, 
ferred to was alleged by one party and either denied. or 


admitted expressly or impliedly by the other. Ant the 
$ 


a bar of res judicata an issue should have been raised and 


issue must further have been a material one. 

Explanation I is well illustrated by the ease of Verlate 
Begum v. Nur Khan, where the defendant, ire a suit for the 
alue of bricks taken from a kiln, claimed a moiety of the 
kiln as belonging to him. It appeared that in a previous 
suit, in which the plaintif? claimed the moiety by right 
of inheritance, an issue was raised as to the ownership of 
that moiety. and was decided in the defendant’s favour. 
The former decision was held to work an estoppel, the de- 
fendant/s allegations having been expressly denied by the 


plaintiff in the former suit. 


! 2] W. R., 189. karce, OC. L. R., 251 [1879]. 
? Il. L. R., 19 Cale., 159 (172 | | 
[1891] i i , Ps ^ Dahoo Munder v. Gopee Nend 
nus ] l Sha, 2 W. R., 19 [1865]. 
3 See Shama Churn Chatterjee v. "s Ee; 19 108065] 
Prosaunny Coomar Chatterjee Sanli- 5 jJ. L. R., 5 ALL, olf [1885]. 
e 
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Further, an estoppel may be binding upon the parties 
although the former decision related to a subject-matter 
different to that im suit. In Rajah of Piltapur v. Sri 
Rajah Row Buchi Sittaya Garu,! the plaintiff clainted as 
the reversionary heir of one Venkata Surya, the son of 
one Buchi Tamuyya, who, as the plaintiff alleged, had been 
adopted by his father's father. The defendants relied 
upow a decision in which, as they contended, it had been 
conclusively determined, as between the plaintiff's father 
and Duchi Tamayya, thet Buchi Tamayya had not been 
adoptea, The former decision did not relate to the same 
property. Ther Lordships of the Privy Council distin- 
guished the cases of Outram v. Moreiwood? and Burrs v. 
Jackson? and ented the observations of the Judicial Com- 
mittee in Avishaa Behari Roy v. Brojeswari Chowdrance® 
as to the construction of the expression “ cause of action,” 
holding that it had been determined in the previous suit 
that the plaintiff's father and Tamayya were not brothers 
because "lamayya had never been adopted. “In fact,” 
said their Lordships, ** the. allegation of the plaintiff is 
substan tally this : that Venkata Row (the pluintiff's father) 
had a right to say that Buchi Tamayya was not adopted 
when the establishment of his adoption would have given 
him a right to participate in the property of Niladri Row 
to which Venkata Row in the former suit claimed to he 
solely interested ; but that the plaintiff, deriving title 
through his father Venkata Row, has a right to say that 
Buchi Tamayya was adopted when the fact of his adop- 
tion would entitle the plaintiff to inherit property as ilio 
reversionary heir of Tamayya’s son. If ever there was a 
case In which the law of estoppel ought to apply, it ap- 
pears to their Lordships that this is such a case.” 

Where therefore an issue has been tried and determined 
as to the validity of an adoption, the same issue cannot be 


| s RT. A. 16 [1834]. a DOS, 2 E. A., 283 [1875]. 
23 East., 344 [1803]. 5 LR., 12 1. A., 20 [2884]. 


3 1 Y.& C., 580; 1 Phe 582 [1842]. 
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, 
again raised between the parties in a subsequent litigation, 
In Krishna Behari Roy v. Brojeswart Chowdhrance,! the 
plaintiff suing to set aside an adoption Wwas held barred by 
the decision in a previous suit in which he had intervened 
This ruling was fdllowed in Aruna- 
chala v. Panehanadam where the defendant had in a pre- 
vious sult claimed to be the adopted son of one Muttu 


as reversionary heir. 


Pillai whose widow denied the adoption, and the suif was 
dismissed for default. Subsequently the widow recognised 
the defendant who entered into possession, Ina suit by a 
reversioner to recover the estate of Mutta Pillfi it was 
held that the question of the adoption was‘res judicata. 

A suit substantiallv*to restrain waste in respect of cer- 
tain property rests upon a different cause of action to a 


A 


sult for ejectment, which has been dismissed on the ground 


suit for recovery of possession of the same property.’ 


that the defendant has mortgaged the land for purposes of 


4 


necessity, is no bar fo a suit to redeem the mortgage. 


But a decision as to the validity or otherwise of a docu- 
ment, where the question has been properly in issue and 
determined, is binding upon the parties or their. represen- 
tatives in subsequent litigation.” 


Chunudep Madho 


awarding to one of the parties to a suit money — 


In Aam Singh V. Kumar,’ a decree 


in a Treasury by a third party as the compensation for 
land taken by the latter for railwiey purposes, was based 
title was 


It was held 


upon the right to the land, and the question of 
directly r and subst; anti; ly ln Issue in the suit. 


— — —— AEE ey ee ie ee ee 


2 L. R., À ə], A. — * L R., 1 1 dit Gunga PR Suena 
sale., 14 [1575]. v. Panch Comree, 25 W. R., 506 
27, L. R., 5 Mad., O48 [1885]. [1876], as toa Kobala, Nally Persad 

3 Zamindar of Pillapnrame v. SeN v. Mohesh Chunder,l Hay., 450 
Proprietors of Kolanka, V. I R., — [1562], as between co-defendants ; 
D Alit Ie bed. 135 200. Mir  Furzunsd Ali v. Mussuigut 


C. L. R., 265 [1878]. 

* Vallabh Dhuli v. 
H. C., 65 [1812]. 

5 Srimul Rajah Moottoo Vijaya 
v. Kutama Nachiyar, l1 M. I. A., 
00 ; 10 W. R., (P. C.), [19566], as to 


kama, 9 Bom. 


IlS[1573], as toa 
Dhandi v. Kam Lal, 


149 |1579], us to a deed of 


Jalree, 5 N. W., 
deed of gift; 
UN: Wa 


sale. 
6 Jf. L. R., 12 Cale., : 481; L. R., 
12 I. A., 185 [185 d.a 
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that the contest of title was conclusive between them. In 
the case now cited, the tenure of a ghatwal had been held 
to be permanent. in proceedings between the ghatwal and 
certain under-tenure-holders in which the right to receive 
the compensation money had been determined in favour of 
the yhatwal on the ground that the tenure-holders held 
upoh sufferance. The decision was held binding in a suit 
by the ghatwal to resume an under-tenure as being deter- 
minable at will. 
Malikana, A suit for malikana was held to substantially raise be- 
tween the parties the question of the proprietary right to 
© the land in respect of which mal/&ana was claimed.’ 
Principaland Where the plaintiff ele cted to suethe defendants as prin- 


ascent. 
— cipals on a contract, the decision was held to bar another 
Contract, suit on the same contract in which the plaintiff sought to 


charge them as agents under a trade usage, since the essen- 
tial facts woull have to be established by the same evidence 
in both suits.” 
Accounts | In (ownd Mohin Chickerbutty v. Sherif it was held 
mosit dut in the Mofussil, a suit by a principal against his agent 
praving for an account, does not preclude the pliuntiff from 
afterwards suing to recover the money so found due on the 
acc 'ounts being haltani liis there pointed out that in 
prac Été daga suits are generally allowed as there is no officer 
of the Court to whom the accounts are referred. 
In. Pahlwan Singh v. Risal Singh a decision in a pre- 
vious suit as to the date from which interest was payable 
in respect of a certain bond was held conclusive in a suit 


buterest, 


Satisfaction opfor Subsequent instalments. Iu Sheoray Rat v. Kushi 
bond, Nath, the plaintiff claimed to have four bonds cancelled 
on the ground that they were satishted. In a previous suit 
upon two of these bonds the plaintiff, as defendant, had 
—— i at a the bonds bad been —WA ME: an issue 


— — — M — — — e i — — —— — — — —— —— —— * — — LA cu aa et a = pa — ee — a . MK qus — _ 


t Gopi Math Chobe v. DBhug- observations of West, J., in this 
mith Pershad, I. L. R., 10 Cale, — case at p. 90. 


GUT [1884]. 9 [. L. R., 7 Calc., 169 [1881j. 
2 Peovav Krishna v. Halambhai, ^ IL. L. E, E AM., 55 [1881]. 
1. L. Hu, 1 Bom., 87 [18576]. See the 5 J. DLR., 7 All, 217 [1554]. 
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raised upon this point was decided against him. The Full 
Bench held that the previous decision was conclusive only 
as to the two bonds which were adjudfeated upon im the 
first suit. 

Where the plaintiff had sued the defendant to obtain a 
kabuliyat in respect of 8 bighas 17 cottahs of land, and it 
was determined that the defendant held 7 bighas only,'the 
plaintiff was held to be precluded from afterwards suing to 


eject the defendant from the remaining 1 bigha 17 eottahs.' 


So where the defendant in a rent-suit admitted the sum 
claimed, but contended that he held a larger areg of land 
than that specified in the plaint, an issue was raised on this 
point and decided against him. A suit brought by hifn to 
have it declared that the sam which he admitted comprised 
the rent for all the land held by him under the landlord 
was held to be barred? Bat where the area of land though 
in issue between the parties has not been conclusively de- 
termined, the matter will not be res judicata. In Roghoo- 
nath Mundul v. Juggut Bundhoo Dose? the Court held in a 
previous sult for rent that the raiyats were bound by a 
jamaband signed by them, and did not decide whether the 
zemindar had overstated the area of the land. This deci- 
sion was held to be no bar to a suit by the raiyats praying 
for measurement of the land. | 

The decision in a suit for rent, in which a measurement 
was made at the instance of the detendant with a view to 
ascertain whether the rent should not be reduced in ac- 
cordance with the terms of the lease, was held not to bar 
the defendant in a subsequent suit for enhancement from 
questioning the measurement, since the previous decision 
was only conclusive between the parties upon the question 
whether the land demised was or was not less than, or equal 
to, the estimated quantity. Whether it was more than the 


1 Gopal Chandra Roy v. Nabin 2 Bussun Lall Shookul vo Chun- 
Chandra Bhandari, 3 D. L I, dee Dass, L IL, Rọ 4 Cale., 086 
(Ap.) 39 [1569]. [1579]. 


I. L. Ra, 7 Calea 21 [1881]. 
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estimated quantity was a question immaterial to the first 
sult’ | | 
A decision in a suit for rent, in which the defendant's 
contention that he had held the land for more than twenty 
years at an uniform rent was su pported hy the Court, was 
held no bar to a suit for rent at an enhanced rate, since 
there was no decision as to whether the presumption to be 
drawn from such uniform payment had been rebutted by 
the plaintiff? The cases as to er-parte decrees and decrees 
upon admissions 1n renttsuits are collected in a subsequent 
Chapter.’ 

In Amir Zama v. Nathu Mal,* A sued B to recover his 
wages, and B claimed as a set-off a sum due for cloth which 
he alleged A had sold on his account on commission. In 
a previous suit B sued A to recover the price of cloth sold 
and delivered to A by him, and A pleaded that there had 
been no sale, but that he had received the eloth on com- 
mission sale. The latter question was not decided, and that 
suit had been dismissed on the ground that no sale by B to. 
A had been proved. It was held that the claim for set- 
off was not barred by the previous decision. 

Iltis obvious, Eowever, that a defendant eannot be allow- 
ed to set-off any claim in respect of which a suit has been 
previously brought by bim and dismissed upon a final 
adjudication.” 

In Luckhinararn Mitter v. Khettro Pal Singh Roy f a de- 
cision m a rentuit, m which one K intervened claiming to- 
set-off against the arrears of rent a sum deposited by him 
as assignee of a durpulni taluk to protect his under-tenure 
from sale, was held by the Privy Council to be no bar to 
his recovering the amount of his deposit from the putni- 


dars and his assignor, 


* Ekram Mandal v. Holodhur ^ [. L. H., 8 AH, 596 [1886]. 


Pal, 1. L. R., 3 Cale., 271 [ 18781. » 
ay) ; ds. 5 Abdollah Khan v. Sreekunto 
("opee Mohun Mozoomdur v. 


Hitis, Y. L. R., 5 Cale., 789 [ugs], — Persa, 15 W. Io, 252 [0871], 
? Chapter VI, infra. 6 13 D. L. R., 6 [1873]. 
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In Muthumadeva Naik v. Sevatta: Muthumadeva N. ck! 
the plaintiff sued to recover a zemindary apon the ground 
that he was the eldest son of his father, He had previ- 
ously sued to obtain a declaration of his status as the son 


of his father's Pattaba Stri, or royal wife, and it was held 


that he had failed to prove that he was the heir. The 
Court held that the matter was res judicata, no separate 
«use of action being alleged. )J 

A decree declaratory of title obtained by a eo-sharer in 
a deshpande vatan operates as res judicata in regard to his 
litle, except so far as circumstances subsequent to the decree 
may affect 1.4 

A, the purchaser of the right, title and interest of X, a 


mortgagor, sued the mortgagee D (who was also putnidar 


under X) for rent under the putas lease. The defendant 
had previously attached the mortgaged property under a 


deeree obtained hy him upon his mortgage *and purchase d 


the zemindari interest of X subject to the mortgage. Tt 


was held that the relation of zemindar to putnidar ceased 
upon the purchase by B, and this decision was held to bar 
a suit by A claiming to redeem the mortgage, as the rent- 
«uit had involved the question of title.’ > 

In /shri Dat ve Har Narain fel the plaintiff sued 
upon a mortgage alleging that the rights of the mortgagee 
had been conveyed to him hy a deed of T but, that 
document being unregistered and iw: qiue m evidence 
the suit was dismissed, A fresh deed of sale having been 
executed by the vendor, the plaintiff again sued on the 
mortgage-bond. Tt was held that the previous decision was 
not res judicata, the two suits being brought upon different 
titles, 

In. Ratan Rar v. FHanunan Jas,” a mortgagee sued Ins 
mortgagors to recover the principal and interest due upon 
the mortgage, l appeared that m two previene i stis the 
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) 7 Mad. H. C., 10 [1 812]. nohur Mukerji, V. L. R., 15 vos 
2 Dalubh Vahuji v. Bansidhar $51 [1555]. 
Rai, Y. L. R.,9 Bom., 111 [1584]. “LL Res All., 34 [1880]. 


3 Radhamadhub Holdar v. Ma- L dadbe —— pow m [18892]. 
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Pecree modi- 
fied on appeal, 


Deciston erro- 
COLS 1 law, 


person who had purchased the mortgaged property subse- 
quent to the mortgage had been held primarily liable on the 
ground that he had. srecoived the balance of the sale pro- 
ceeds of the property which had been sold in execution of 
a decree against him. Previous to the present suit, how- 
ever, he paid the sale proceeds into Court, and the plaintiff 
drew out the money in part satisfaction of the principal 
and interest due to him. It was held that the ratio deci- 
dend? of the two previous suits no longer existed, and that 
these decisions were no bar to the plaintiff recovering. 

In (vao. Lal v. Behari Singh! the property hypothe- 
cated in an instalment bond was made a defendant together 
with the obligors, and the plaintiff obtained a deerec, which 
was in execution held not to cover instalments falling due 
after the decree. The plaintiff then sued to recover such 
instalments by enforcement of his lien upon the property. 
It was held that the cause of action in the previous suit was 
not the same, as the plaintiff had not im that suit asked for 
a declaratory decree for instalments not then due, and ii 
was doubtful whether the first Court could have granted 
such relief. 

Where a decree, so far as it declared the value of certain 
moveable property, was modified on appeal, there being no 
evidence as to the value, and a declaratory decree was made 
affirming the plaintiff's right to à 6-anna share, the plaintiff 
was held not to be deharred trom bringing a second suit 
for the value of the moveable property.’ 

It would seem that a decision upon a point at issue is no 
less a res judicata as between the parties, although the 
Court may have been mistaken as to the law, or although 
the jadgment may be founded upon an erroneous view of 
the law which a Full Bench has subsequently disapprov- 
ed.— Howie Koer v. dud Koer? 

In connection with this subject may be mentioned 
decision of the Madras Court as to the effect of an errone- 


— ——— — — — —— ee al ee ee es ere pe TT Sommer le EIC ee a Er coa tm ee a — — — S — — ETE di ME 


171, L. R., 3 AIL, 297 [1880]. Coomar, 24 W. R., 23 [1815]. 
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ous judgment upon a point of law. It was held, in Par- 
thasarudi v. Chinna Krishna, that such a decision does not 
prevent 2 Court from deciding the sane question between 
the same parties in a subsequent suit 'aecording to law. 
The circumstances of the case were, however, of a special 
nature. 

The mere fact that a claim has been included in a previ- Claim not put 
ous suit without its having been directly and substantially Loa PM 
put in issue and decided, does not upon the dismissal of that cadat 
suit preclude a subsequent suit upon it. In Jaqatjit Sing 

v. Sarabjit Singh? the plaintiff, having in 1873 pótained a 

doc ree for possession of certain landsas ——— to villages 
A, the lands being judicially ascertained but not emar- 
cated, brought a further swt in 1877 to recover alluvial 
lands as belonging to village D, and included therein some 
of the lands decreed in the previous suit. The suit of 1877 
being dismissed, he then sued in the Revenue Courts, and 
the lands last mentioned were demarcated and adjudged to 
belong to him, but the defendant denied the jurisdiction of 
the Courts. In 1886 the plaintiff sued to recover posses- 
sion of the aforesaid lands, and the decision in the suit of 
1877 was pleaded in bar. The Judiciel Committee held 
that the dismissal of that suit did not bar the recovery of 
the land in question, no issue relating to it havirkg been 
heard and finally decided in that suit. Their ‘Lordships said. 
“Was then the title to the Tappa &pah lands put 1n issue 
by the suit of 1877, and was it heard and finally decided | 
against Kapurthala ? . . . But it is clear that the moment 
land was shewn to baloni to Tappa Sipah, it was considered 
as out of the suit. Both Courts treat it so, and both Courts 
direct Kapurthala to get the Tappa Sipah land ascertain- 
ed ... It seems to have been the express mtention of 
both Courts to decide nothing about Tappa Sipah. ‘i 

In Ram Charan Buhardar v. R ea uddin A sudd as 
auction-purchaser to recover part of a taluk, and it was 


! T, L. R., 5 Mad., 301 [1852]. 18 I. A., 165 [1891]. 
3 I. L. R., 19 Cale., 159 ; L, R., 3 I. L. R., 10 Cale, 857 [1884]. 
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held that he had purchased not the tenure itself but the 
right, title, and interest of his jud gment-debtors, and as he 
had failed to prove the, specifie lands held by them, the suit 
was dimissed without prejudice to ‘the plaintiffs right to 
bring a fresh suit for possession of the lands of the taluk 
in suit distinctly ascertained. A then sued some of the de- 
fendants and other persons. It was held that the question 
whether he had purchased the whole or a portion of the 
taluk was res judicata, but that the question, as to what 
lands A was entitled to by virtue of his purchase, had been 
left undecided in the first suit, und A was, therefore, entitled 
wo à decision on that point. 

But it is necessary to observe thatthe mere fact that an 
issue was not framed will not prevent the operation of the 
rule of res judicata, provided that in substance the matter 
has been heard and determined. In Soorjemonce Payee 
v. Suddanund Mohapatter’ their Lordships of the Privy 
Council say :—“ If both parties invoked the opinion of the 
Court upon this question, 1£ 16 was raised by the pleadings 
and argued, their Lordships are unable to come to the 
conclusion that, merely because an issue was not. framed 
which, strietly construed, embraced the whole of it, there- 
fore the judgment upon it was ra vires, . . Their Lord- 
ships are of opinion that the term ‘cause of action ' (s. 2, 
Act VIII of 1859) is to be construed with reference rather 
to the substance than te the form of action. But even if 
this interpretation were not correct, their Lordships are 
of opinion that this clause in the Code of Civil Procedure 
would hy no means prevent the operation of the general 
law relating to res judicata on the principle ‘nemo debet bis 
vedri pro eddem causa, ^ 

In the case now cited one Chackurdhar adopted. the 
plaintiff Suddanund and afterwards adopted one Bono- 
malee. He subsequently made a will dividing his proper- 
ty between them, and providing for a forfeiture in case 
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Fust Hub, 13 M, I. AL, 515. [1570]. 
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either son disputed the w ill, in which case the entire pro- Issue ns toeclf- 
acquired pro- 


perty was to go to the other son. Shortly afterwards poriy 


Chuekurdhur disinherited the plaipéiff, who thereupon 
brought a suit against Chuckurdhur, Bohomalee, and other 
persons claiming under deeds exee "und by Chuckurdhur, 
to have the deeds and the will set aside and to have the 
adoption of Bonomalee, declared invalid, alleging that the 
property was ——— In that suit only one isste was 
raised as to whether the plaintiff had assented to the adop- 
tion. It was held that the will must be set aside so far as 
it affected the plaintiff's right in ancestral property, but 
that the ancestral property should be held to include pro 
perty inherited by Chackurdhur, and not property acquired 
by him out of income. Upon the death of Chuckurdhur 
and Bonomalee, the plaintiff sued Chuckurdhur's widow 
and the surviving parties to the former suit for possession 
of the estate, on the ground that the inherited and acquired 
property were both ancestral. The defendants contended 
that such property as had been purchased by Chuekurdhur 
was self-acquired and could be disposed of by will, and that 
the question was res judicata. The plaintiff replied. that 
the question was not so raised in the forxier suit as to give 
the Court jurisdiction to. try it, and that the jadement 
upon this point was ultra vires. The Judicial Committee 
held that this question had been raised by the pleadings 
and treated by all the parties as being before the Court, 
and had been in effect decided in the previous sult, and , 
could not be again raised between the parties 1n any other 
form. 

The above ruling was eited by the Judicial Committee sianu, 
in Krishna Behari Roy v. Brojesiwari Chowdhrance? a suit 
to set aside an adoption, in which it was held that he 
validity of the adoption had been affirmed in a pre VIOUS 
suit in which the plaintiff had intervened as reversion: ary 


1 See Gregory v. Molesworth, 5 ] Caie., 144 PISTOL see Arynachala 
Atk., 626 ot supra, p. 510. v. Panchanadamp L L. R., 8 Mad., 
2 Te dt. 4d. As Sree Te bed, 5458 [1585]. 
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heir. Their Lordships observed that they were of opinion 
that the expression ‘ cause of action ” could not-be taken 


in its literal and mast restricted sense : “ But however 


that may by be, by the general law where a material issue 
has been tried and determined between the same parties in 
a proper suit and in a competent Court, as to the status of 
one of them in relation to the other, 16 cannot, in their 
opinion, be again tried in another suit between them." 
In that case, however, an issue was expressly raised. 

A decision may be by implication. Thus in Pahalwan 
Singh v. Maharajah Maheshur. Buksh Singh,! a suit was 
brought in the Shahabad Court claiming land coloured 
yellow'm a plan as an accretion to larxl coloured green, as 
being part of the plaintiff's settled estate lying within the 
jurisdiction of the Court. The defence was that the land 
claimed belonged to the defendants estate in the Ghazipur 
District and the. jurisdiction of the Court was objected to. 
The suit was decreed, and the defendants then sued in the 
Ghazipur Court to establish their title to the land coloured 
green. The Judicial Committee held that the Shahabad 
Court had jurisdiction to try the former suit, the decision in 
which by implication extended to the land coloured green 
which was found to be within the settled estate of the 
plaintift in that suit, inasmuch as the land coloured yel- 
low was found to be an accretion to it. The Ghazipur 

sourt had therefore, under section 14 of Act VILI of 1859, 


no jurisdiction, the matter being res judicata, having been 


decided by a “competent authority" within the latter part 
of that section. 

A decree made without jurisdiction cannot work on 
estoppel by res judicata,’ 

In Mont Roy v. Mussamut. Rajbunsee Koer,? a decision in 
a previous suit incidentally determining the boundary line 
between two villages was held not to be conclusive as to 
the ownership of land other than the land previously in suit. 


! 12 B. L. R. 89., [1872]. TN. W., 99 [18575]. 
? Kalka Persad v. Kanhaya Sing, 8 25 W. R., 893 [18706]. 
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In Doorga Ram Paul v. Kally Kristé Paul, the pre- 
vious suit was for damages in respect of fruit alleged to 
have been taken away from a gar dep, and for the purposes 
of.ascertaining whether the plaintiffs were entitled to 
damages, the question of the ownership of the garden was 
incidentally raised and determined. <A i suit 
in which the plaintiffs claimed an undivided share ¿n the 
garden was held not to be barred. E 

In Jardine, Skinner § Co. v. Dwarka Nath Chucker- 
butt the validity of a pottah* was observed upon in a 
previous suit which had been dismissed upon a preliminary 
point. The decision was held to be no bar to a subsequent 
suit based upon a separate cause of action. e 

In Mussamut Amaman v. l'azul Karim? the plaintiff sued 
to recover property, sold to him by the defendant in a for- 
mer suit, and to have a certain parol gift declared invalid. 
In the previous suit the question of the validity of the gift 
had been raised in special appeal, but was not entertained. 
The Court. held there was no res judicata, the causes of 
action being different. But the rule here rests upon the 
principle elsewhere fully examined* that a matter upon 
uppeal ceases to be res judicata, . 

Where, therefore, an Appellate Court has advisedly con- 
fined its decision to one of two points decided by the lower 
Court, the other question is still open to the parties. In 
Gungabishen Bhugut v. Roghoonath Ojha, the Tigh Court 


in appeal in a previous ease dealt only with the question of 


possession and did not determine the question of title, which 
was accordingly held to be open for subsequent litigation. 
In Chinniya Mudali v. Venkatachella Pillar ihe: plaintiff, 
in 1866 sued to recover half of a village sold by his grand- 
father, on the ground that the village had been family 
proper ty, and was sold without the c consent of the plaintiff S 
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father, and not ror any family purposes. The defendant 
pleaded res judicata, — It appeared that, in. 1855, the plain- 
tiffs father had sued the defendant/s father upon the same 
deed to set aside the sale on the ground that the grandfather 
was, at the time of the sale, imbecile, and that the sale was 
invalid as having been made without the consent of the 
then plaintiff. The Court on that occasion decided in the 
then defendant^s favour on the first ground, and distinctly 
refused to decide the case upon any other ground. Again, 
in 1862, the plaintiff suea the present defendant upon the 
sume grounds as those taken by his father in the suit. of 
1855, and the suit was dismissed on the ground of res 
judicaa, In the suit of 1860, Scotland, €. J., and Tol- 
loway J. held that, although the Court, in the suit of 1855, 
might have adjudicated upon the question whether the sale 
had been made for family purposes and with the consent 
of the plaintiff's father, the Judge advisedly and distinetly 
refused to do so, and that consequently there was no res 
judicata as to this point! 

At one time the test applied to discover whether a find- 


ing was incidental or not was the faet of its being em- 
bodied in, or excluded from, the decree, and many cases 
appear to have been expressly decided upon this ground. 
It will ve convenient to consider these separately. 

Two propositions appear to be well settled, —(a) That the 
deeree itself is not the test of what is or is not res judi- 


cata, but that the question in each case is what did the Court 


really decide? Res judicata in other words is matter of 
substance ; (^) That where the decree of a Court is not bas- 
ed upon a finding but is in spite of it, such a finding cannot 
work an estoppel. 

In Namut Khan v. Phadu Baldia? the plaintitts sued 
for enhancement of rent of a certain tenure. In a previons 
suit for enhancement, the defendant pleaded that no notice 


1 See the observations upon this at p. 197 [1878]. 
ease in Doorya versad Singh v. 
Dooryga Konwari, 1. L. R., 4 Cale., ? I. L. R., 6 Cale., 319 [1880], 
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of enhancement had been received, and that the rent was 
not enhanceable, he and his predecessors in title having 
held it at a fixed rent from the Permanent Settlement. 
The Court dismissed that suit upon the ground that no 
notice had been given, bat the Munsif stated in his judg- 
ment that he considered the rent enbanceable because he 
did not believe the pottah and daflvlas produced by the 
defendant. The latter finding was not embodied in the 
deeree, but the Full Bench held that the matter had been 
substantially tried and decided within the meaning of the 
rule laid down by the Privy Council, This case appears 
to be overruled m part by Aal: Krishna Tagore v. Secretary 
of State,’ and its effegt has been further doubted in Vendo 
Lali Bhattacharjee v. Bidhoo Mookhy Debee? 

In the last ease a Jandlord sued to eject his tenant, who 
defended upon the ground that the tenure was permanent, 
and that the plaintiff was estopped by the conduct of his 
predecessor in tithe, A previous suit by the plaintiff had 
been dismissed on the ground that no notice to quit had 
heen served, but the Court held at the same time that the 
tenure was not permanent. The Court held that the previous 
decision was not res judicata, © the deeree dismissing the 
suit being based, not upon the finding adverse to the defend- 
ant in that case, but in spite of it.“ It was doubted whether 
Niamut Nhaiws ease? was not overruled by Run Bahadur 
Singh v. Lucho foer.* e 

In Devarakonda Narasanme v. Merarakonda Nanaya’. 
the Court observed: “Certain recent decisions® appear to 
have held that the first clause of section 13, Civil Proce- 
dure Code, precludes a second trial between the same par- 
ties of matters which have been in issue and upon which 
the J ud ge has expressed his opinion ina forme T suit. Wo 
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do not agree with this view. The words ‘has been heard 

and finally decided by such Court’ apply, not to the expres- 

sion of opinion in tke judgment, but to what has been 

decided by the decree.” As to this last point, however, i: is 
apprehended that the case is overruled.’ | 

Bombay, In Aausuyaba? v. Sakharam Pandurang? the plaintiff 

prayéd for a declaration, as against one defendant who claim- 

ed to"be owner of certain lands, and as against another 

defendant who claimed to be mortgagee in possession, alleg- 

ing that the lands were nis. The suit was dismissed, but 

the Court beld incidentally that the plaintiff was not entitled 

to possession by reason of the mortgage, and as he had not 

asked for redemption the suit must be dismissed. The High 

Court held that no appeal on the part of the first defendant 

would lie, as there was nothing in the decree which the plain- 

tiff could afterwards use in his favour as res judicata. The 

decision on the incidental question was therefore not final. 

Allahabad, In Jamaitunnissa v. Lutfunntssa, the plaintiff sued to 

obtain possession by right of inheritance and to set aside a 

wukjrama, and the defence taken was that the possession of 

the defendant could not be disturbed so long as a certain 

dower debt remairzed unsatisfied, and further that the deed 

was valid. The first Court held the deed was invalid, but 

upheld the defendant's possession. By the decree the suit 

was dismissed, but no finding as to the deed was embodied 

in the decree. On appeal the finding as to dower was afirm- 

wed, but the Court refused to decide upon the validity of 

the deed as being unnecessary to the disposal of the claim. 

A majority of the Full Bench of the High Court observed : 

“We are clearly of opmion that the findings in a judg- 

ment upon matters which subsequently turn out to be im- 

material to the grounds upon which a suit is finally disposed 

of as to the plaintiffs right to any portion of the relief 

sou ght by him as declared by the decree, amount to no 

more than obter dicta, and do not constitute a final decision 
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of the kind contemplated by section 13'of the Code.” } 
And the Court held that the question as fo the validity or 
otherwise of the wuh/nama was immaterial to the decision 
of sthe case. A" 

Niamut Khan v. Phadu Buldia? has again been doubted 
in the recent case of Thakur Magwundeo v. Thakur Maha- 
deo Singh,’ where the plaintiff, as ticcadar, sued to ejett the 
defendant from certain lands claiming the land as fuajhes 
land or land cultivated by the landlord or the tiecadar. 
The defendant pleaded his right of occupancy. The Court 
found that the land was majhes, but. dismissed the suit on 
the ground of tailure to prove notice to quit. It was held’ 
that this decision did ‘not preclude the defendant, in ^ sub- 
sequent suit for ejectment, from pleading occupancy rights, 
since the issue in the previous suit could not be said to 
have been finally decided against him, inasmuch as the decree 
was not based upon it, and there could be ne appeal against 


E 


it, because the deeree was in favour of the party against 


whom ihe finding was recorded. 


2 Jb., Oll. See Mohan Lal v. treated as obiter dlicta. See also 
Ram Dial, L. JJ. R.,2 ANL, 843 [1950], Deokishen v. Bansi, I. Va. R4, S AIL, 
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that an account between the par- 


tics was not finally settled were 56 T, L. R., 13 Gale., 617 [1591]. 


C, LE 


CHAPTER V. 
Marrers CONSTRUCTIVELY IN. [Ssur. 


Explanation TI ; matters constructively in issue —Canon of iuterpretatiori-— 
Junter v, Steistrt [1861] — Henderson v. Henderson [1813]— Srüimut. Rajah 
Mootton ve Katama Natchiar [M560]— Woomeatera Dcbia v. Unnopeornua 
Dassee 118/72] — Rule acted on in India before the Corde of 1877-—Question 
of faot as to what is a different titl— Denobradhoo Chowdkhru'’s case 
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Bombay decisions—The matter is to be regarded as essentially different 
when it constitutes a wholly different right in the plaintiff civingr rise to a 
different duty on the part of the defendant -Cases m which Explanation 
H was considered —Ghigsoblat Ahir v, Raindut Singh (1580]--Shro Ration 
Scigh v, Sheo Sede Misr [1884]—Matters constructively in issne—Matters 
incidental or immaterial -Madras and Botubay decistons—Reeent rulings 
in the Privy Couneil— Malabar Pershad Strayh v. Macnaghten (1889 ]— 
Kameswar Pershad v, Rajknmart Rutten Neer [1502] — l'ho. rule is not. to 
be applied where the matters iu issue im both suits are so dissimilar that 
their umon might lead to confusion- Explanation HT ; relief. claimed and 
not express] y granted to be deemed refused--Mesne profits, 


Explanation © EXPLANATION II to section 16 of the Code provides that 

i any matter which might and ought to have been mado 

in issue, ground of defence or attack in a former suit shall be 
deemed to have been a matter direetly and substantially 
in issue m such suit. “„If,,“ said Baron Martin in New- 
ington v. Levy, “the parties have had an opportunity of 
coutroverting It, that is the same thing as i£ the matter 
had been ac tually controverted and decided.” 

Canon ofintor Considerable difference of opinion has prevailed in India 

pretation, ag (o the appheation of the principle contained in this 
explanation which, no doubt, was enacted with the purpose 
of reconciling the apparently conflicting views expr essed 
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m R., 6 C. P., 180 (1 189) [1870] See "m per Blackburn, J., L. R., 
citing. Greathead v, Brondey, TT. 0U. P., at p. 193; Rakhal Doss 
R., 4561798]; Lungmead v. Maple, Singh v. — Moflee Dossee, 22 
18 C. B. (N. 8.), 255 (270) [1505]. — W. R., 282 [1874]. 
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in Junter v. Stewart! and Henderson v. Tuten hoth 
of which decisions were largely relied upos before the enact- 
ment of the Code of 1877. And even? since the enactment 
of the explanation now to be considered the gases have been 
far from uniform. The cases will, therefore, be presented as 
far as possible in the order of thetr decision, but the only 
clear rule to be extracted from them as to the interpgetation 
of the explanation is that laid down by the Judicial Commit- 
tee in the recent case of Nameswar Pershad v. Rajkumar: 
Jiuttun Koer? to this effect, that it must depend upon the 
particular facts of each case to say whether a matter ought 
to have been made ground for defence or attack in a for mor 
suit. The explanatiof seems to have been intended lo meet 
the case of a point which properly belonged to the subject 
of litigation in a former suit, and which the parties, exercis- 
ine reasonable diligence, might then have brought forward.4 

ln Hunter v. Stewart," the plaintitf. had filed a bill in Westhury, » 
the Supreme Court of Syduey claiming to be admitted as dig sont tad 
a shareholder in respect of certain shares in a Loan and |1861} 
Banking Company, and his suit was dismissed. He subse- 
quently filed his bill in England to obtain similar reitef, 
but upon different grounds and c quities to those relied 
upon by him in the former suit, although he might, if her 
pleased, have relied upon them in that suite Lord West- 
bury held that the decision at Vip was nob conclusive, 





observing :—* Admitting the idemtity of the two suits in 
other particulars, the question is, whether there was in thee 
suil at Sydney, and in the suit before me, cadem cause 
petendi: that is to say, the same ground of claim, or one and 
the same case for relief . . In equity the plaintiff must 
recover seeundum allegata et probata; but here the allega- 
tions and equity of the one bill are different from the 
allegations and equity of the other. . . Tt is indecd.true 
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14 Det. E. & J., 168; 31 L. J. * dion? son v. Henderson, 3 
(Ch.), 346 [1801 J. Hare, 115 [1945]. 

? 3 Hare, 115 [1515]. 

3 L. R., 19 T. A., 234 (2385 E. L. 5 4$ DeG. VF. & J., 165; 51 L. 4M. 
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that the ease made by the second bill must be taken to 
have been knowr to the plaintiff at the tune of institution 
of the first, and might then have been brought forward, and 
it may be sad, therefore, that it ought not now to be 
entertamed : but 4 find no authority for this position in 
civil suits ; and no ease was cited at the bar, nor have I 
beep able to find any, in which a«decree of dismissal of a 
former bill has been treated as a bar to a new suit seeking 
the same relief but stating a different case, giving rise to 
a different equity. "! 

The above remarks should be read with the observations 
of Wieram, V. C, in Meaderson v. Henderson? “The plea 
of ves judicata applies, except in special cases, not only to 
points on which the Court was actually required by the 
parties to form an opinion and pronounce a judgment, but 
to eres port whieh properly helonged fo the subject of 
lb gat ion, and which the parties, eacre/siuy reasonable dili- 
gence, might hare brought forward at the time. This sen- 
tence, as observed in a recent ease,’ must. be read with 
reference to that which immediately precedes it, where 
the Vice-Chancellor states the rule of the Court to be 
that, “where a given matter becomes the subject of litiga- 
Hon in, and of adjudication by, a Court of competent 
jurisdiction, the Court requires the parties to that litigation 
to bring forward their whole case, and will not (exeept 
under special cireumstances) permit the same parties to 
open the same subject of litigation. m respect of matter 
which might have been brought forward as part of the 
subject in contest, bat which was not brought forward, 
only because they have from negligence, inadvertence, or 
even accident; omitted. part of their case.” 


1 


{ Detr, WF. & J., 1685; 31 L.J. 2 Mad. H. €. R., 131 [1861]. 
(Ch, 516 | E01 ]. 5 Worneanv. Worman, L. R., t? 
* 35 Hare, 115 [1842]. Ch, D., 296 (307). [1889], referring 
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cases observed n porn in Chinuiya 
Maiolati v. Veukatachetlla Pillai, © 
Mad. H. €. R., 320 [1807], and in 
Large Teor v. Kalama Nahiyar, 


io Asken v. Woodhead, 21 W. R. 
(Ens), 575 [IS7S]; Serrao v. 
Noct, ta Me, D Q. b. P, 349 
1885. 
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[t is obvious, however, that where separate rights have 
been infringed, separate actions may be maintained, since 
the infringement of separate rights gives rise to separate 
rauges of action.! a 

The principle, embodied in the above explanation in 1877, karly decisions 
had already been asserted by the Judicial Committee. m uw 
Srimut Rajah Moottoo y. Katama INatehiaur,? the Appel- 
lant sued to establish a Will. In a previous suit hit had 
elected to abandon any title under the Will, and had rest- Srimut Rajah 
ed his case on the issue whether’ the estate was separate — 
or undivided. Lord Westbury in delivering judgement ob- Nas] 
served: “Jn the first place it Is clear upon the former re- | 
cord, that the Appellant had then the power of rélying 
upon that document as being a valid Wil. He might first 
have insisted. that it was an undivided property. and that 
therefore the plaintiff in those suits had no interest there- 
in; and secondly, he might. have pleuded,*but it it shall 
turn out to be a divided property, then my title arises un- 
der this instrument, and L plead and rely upon it as amount- 
ing toa valid devise in my favour, When a plaintiff claims 
an estate, and the defendant, being in possession, wresists 
that claim, he is bound to resist t upon althe grounds that 
it is possible for him, according to his knowledge, lhe I tas 
bring forward. The present Appellant might have insist- 
ed on the validity of the alleged will ; but, instead of doing 
so when his suit came on to be heard and decided in the 
Court. of final Appeal, he in effect disclaimed all title under 
the instrument as a Will, and insisted that it must be re- 
earded by the Court as not being testamentary. ® Their 
Lordships, accordingly, upon the ground that the same mat- 
ter was in issue in the previous suit and that what was in 
Issue must be taken to h ave been already decided, and also 
upon the ground of estoppel by conduct, dismissed the pla tin— 


tiff's suit. 
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1 Per Brett M. R., in Servo v. j uu M. L.A. 201 “S66 5): 40 W. Im 
Noel, L. R., T Q. B. D., 519 (558) (P. Cj I. 
[1885). See Bruasden v. Humphrey, 
L., R. 14 Q. D. D., HEISS. 9 FLOS Ts Nes 7 
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Woomatara The principle was acted upon by the Judicial Committee 
Deb1a v. 
Unnopoorna in another case under section 2 of Act VIII of 1859 where 


— the appellant was tho. plaintiffin both suits, and as such had 
the means of shaping her course as she chose. In Woo:;aa- 
lara Debia v. Unnopoorna Dassee,! the cause of action 1n 
both suits was the dispossession of the plaintiff, and the 
identity of the subject-matter in þoth suits was admitted. 
In thè first suit the appellant claimed that by taufir, ie. 
gradual encroachment, she had enlarged the boundaries of 
be talook and acquired" a right to the settlement of the 
land. Being defeated in that eontention she brought a 
second suit alleging that the lands were, according to the 
true boundary, included within the limits of her talook and 
therefore Wo to her as of right. Their Lordships 
ohserved, as in the case last cited, that the plaintiff might 
in the first suit have set up an alternative title, but she 
ought not afterwards to be allowed to fall back upon a title 
which she had, with a full knowled ge of all the circum- 
stances, elected to abandon, Further, it could not be shewn 
that new circumstances bad arisen altering the nature and 
the character of the questions to be determined,” since the 
plaintiff 5 title t$ the land was capable of being eonclu- 

‘sively (determined in the earlier suit. Their Lordships 
were, the refore, of opinion that the case came within the 
principle ind letter of the section, and in so holding 
expressed an opinion that the principle upon which the 
decision proceeded was almost identical with that laid 
down by Lord Westbury in Katama Nutchiar’s case” 

The above rule was acted upon m this country in several 
eases before the Code of 1577. In Mussamut Wafeah v. 
M ussenud — a SNAM who omitted to plead her lien 
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1 u m L. R., 158; is W. B. 163 Pana: m pov 10 M. 1l. 
[1572]. See W "uoomatara Debia A., 203 (211) [15604], a case under 
v. Unnapoorna Dassee, JO W. R., — Bengal Regulation IH of 1795, s. 
426 ; Shib Sunker Neogy v. Huro 16; Newington v. Levy, L.R., 6 
Soonduree Goopta, 13 W. R., 209 C. P., 180 [1870]. 

[1570 | = 

a — Tur ner, L.J., in Shama A A M Te 

Purshad Moy Qhowdery v. Huro ^ SW. R., 307 [1807]. 
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for dower in a suit against her by her husband's heirs, was 
held estopped from afterwards makin g a substantive claim. 
In Asqur Mahomed v. Nuzeema Bihee™a pre-emptor, failing 
to Assert her rights in a suit by the purchaser, was held es- 
topped from enforcing those rights by 'suit. In Maktum 

v. Imam, the plaintiff sued to recover a moiety of Rs. 1,000 
whic th the defendant, as plaintiff in a former suit, had ad- 
mitted to be in his possession. West, J., cited Newingt on 
v. Levi? and observed : “This was a matter whic h existed, 
if at all, at the time when the former suit was brought. 


Maktum had an opportunity of bringing it before the Court, 


and having lost that opportunity, cannot now rest a new 
suit upon it.” | f 
Division Benches of the Allahabad Courtin Daldeo Sahai 
. Bateshar Singh* and Jadu Lal v. Ram Oholam,® fol- 
lowing the Privy Council rulings held that a defendant, 
resisting a suit on the ground that the sale under which 
the plaintiff claimed was fraudulent and. without. considera- 
tion, could not afterwards suetoestablish aright of pre-emp- 
Hon. Similarly, in Pigou v. Syed Mohamed Aboo Syed, 
where a suit to set aside an exccution-sale om the ground 


Rule acted on 
in India before 
Act X of 1511. 


of irregularity had been dismissed on ie merits, the plain- 
t. ae 


tiff was held estopped from suing for possesstoneof the 
property on the ground that the sale was void ab /nilio. 
In another Calcutta ease Dinomoyi Phalia Chowdhraéin v. 
Anungo Moy a suit for rent and ejectment, it appeared 


* "E" . - 7 e 
that the defendant in a previous ease had pleaded that his 


tenure was zsP/mpraré and not liable to ejectment. THe now 
pleaded that his tenure was both permanent and transfer- 
able, and that he was protected under the provisions of the 


! 14 W. R., 272 [1870]. Sreekristo Biswas v. Joy Krislo, 24 
? 10 Bom. H. C., 293 [1873], For W. R., 504 [1575], as to piain- 
other cases sec Brojo Lall Roy v. — tifts. R 
Khetlur Nath Mitter, 12 W. R., 55 8 L., R., 6 C. P., 183 [1870]. 
[1860]; Dudsar Bibee v, Shakir ^] L. R., 1 AH, 7531576]. 
Burkundaz, 15 W. R., 168 [1871] ; 5 J. L. R, 1 AT., 316 [1876]. 
Premanund Cossamee v. Ram 63. L. R., 253 (1975]. 
Churn Deb, 90 W. R., 482 [1575]; ! 4 C. L. R.. 599 [18579]. 
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rent law. The Court held that this defence should have 
been raised in the former suit. 

The question what, is a different title is one of great 
practical diffculty; and must be decided upon the circum- 
stances of each case separately.’ 

Question of In Aushee Kishore Roy Chowdhry vw. Kristo Chunder 
gig Pat Sandyal Chowdhry,* a suit for declaration of the plaintiffs" 
titlo. right to a chur, which they alleged was an accretion to an 
estate of theirs called Lukhidia, was held barred by a deci- 
sion in a previous case in which they claimed the same 
land as an aceretion to Rughoorampore. Couch, ©. d., 
considered the case of Woomatara Debia v. Unnopoorna 
Dassee* to be not distinguishable observing : ‘“ Lf the plain- 
tiffs did set up a title by accretion to Lukhidia that has 
been decided against them. If they did not they ought to 
have done it, and having omitted to do it, they cannot do 
it now.” In Lenohbundhoo Chowdhry’s case,* Garth, C. J., 
remarked upon this case as follows :—‘ The plaintitfs in 
that suit were not relying upon a different title from that 
which they set up in the former suit. In both suits they 
claimed the land in question as an aceretion to other land 
which was their andisputed property, and whether they 
claimed it as an accretion to one estate or another . . . they 
were in each ease claiming it as an accretion to land of 
which they were confessedly in possession. The difference 
between the two suits was merely matter of description 
not of title." And it is obvious that the same evidence 
would have served to establish the essential facts in both 
"ASCH. 

The question whether a party to a suit is bound to 
assert all his titles was fully discussed by a Full Bench of 
the Calcutta. High Court in 1876, and was answered in 
the affirmative. 


1 See Girdhar Manordas v. Da- L. R., 19 I. A., 938 [1892]. 
yabhai Kalabhai, Y. L. R., 5 Bom., 2 29 W. R., 461 [1874]. 
180, per West, J. [2582] ; Kameswar 8 11 B. L. R., 158 [1872]. 
Persad v, Rajkumari Ruttun Koer, * J. L. R., 2 Cale., 169 [1576]. 


CHAP. V.] MATTERS CONSTRUOTIVELY IK ISSUE. 109 


In Denobundhoo Chowdhry v. Kristomtonee Dossee,! the Denobundhoo 
plaintiff sued to establish her right as heiress of. her daugh- — UL 
ter, the deceased wife of the ——— in respect of pro- 
pesty conveyed by the plaintiff's husband to the daughter 
as her stridhan. Ina previous suit, which was unsuccess- 
ful, the plaintiff had attempted to establish the invaliditf of 
the deed of gift by which the property had been conveyed 
by her husband. The defence raised the questionf-of res 
judicata on the ground that, in the previous suit, the plain- 
tiff had failed to recover the self-same property relying 
upon a different right. , 

The ease was decided by a Full Bench of the Caleutte 
High Court upon the construction of section 2 »f the 

rode of 1859, which enacted that “the Civil Courts shall 

not take cognisance of any suit brought on a ‘cause of 
action’ which has been heard and determined by a Court 
of com pe tent jurisdiction in a former suit between the same 
parties.” 

The majority of the Court? held upon the authority of p suits to re- 
the Privy Council Ralings? though not upon a precisely Yer Poss 


ston of proper- 
unanimous view of the cases, that the plaintiff was, barred. i pi F 
The opinion of the Court appears to Proceed upon the his titles 
ground that in this country the title to property is tried hy: 

a suit brought to recover possession founded upon title ; that 

itis for the plaintiff to make out such a title to possess/on as 

will prevail against the defendants ; and, to use the words 

of Phoar, J. (whose j judgement was concurred in generally, 

by the Judicial Comittee) i in Woomatara Debra v. Unno- 

poorna Dassee*: “The adjudication of the suit determines 

. . not only the matter of the particular title which she 
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17. L. R., 2 Cale., 152 [1876]. and see Chinniye Mudali v. Ven- 


? Kemp, Jackson, Macpherson, katachella Pillai, 3 Mad. H. C., 
and Markby, JJ. 320 [185607]; Kaskee Kishore Roy 


98 Woomatara | Debia v. Unno- Chowdhry v. Aristo Chunder San- 
poorna Dassee, 10 D. L. R., 158; 18. dyal Chomdhry, 22 W. R., 404 
W. R., 163 [1872]; Srimut Rajah — [1874]. 

Moolttoo, dev. Katama Natchiar, 
11 M. I. A., 50 [1860] ; Hunter v. 410 W. R, 426; 2 D. L. R., 
Stewart, 31 L. J., Ch., 346 [1861]; (A. ©.) 102 [1865]. 
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sets up, but the actual right to possession at thedate of the 


plant by whatever title it might be capable of being then 


supported ; " and thatthe Judicial Committee had adopted 
the stricter of the two views expressed in the Indian Courts. 

The opinion of Garth, C. J., was afterwards approved 
by the Madras Court! and requires to be examined. The 
learneti Chief Justice observed as.to the meaning of the 
expression ‘ cause of action " —*The true meaning of that 
expression 1s not the claim itself, as for instance, tho 
money, or goods, or land, which the plaintiff seeks to re- 
cover, but the grounds upon which the claim is founded,” ? 
and proceeded to define or paraphrase the rule of res judi- 
cata as"recognised in England, and by the Civil Law, as 
comprising four requisites or conditions :— 1st, that the 
parties in both suits are the same ; 2nd, that the thing 
sought to be recovered is the same ; 3rd, that the grounds 
upon which the laim is founded are the same; and 4th, 
that the character in which the parties sae or are sued is 
the same. After stating the definition of Finnius else- 
where quoted,’ as the best exposition of the Civil Law, the 
Chief Justice remarked +-—“It is not enough that the 
parties and the subject of the suit should be the same, but 


“ako that the ground or right upon which the plaintiffs 


claim 1s founded should also be substantially the same. By 
using the word ‘substantially,’ I desire to exclude the 
supposition that a plaintiff may evade the application of 
the rule merely by varying his form of pleading, or by 
describing the subject-matter of his seit, or expressing his 
rights in different language. Jf the self-same question 
of right or cause of action has been m substance heard and 
decided between the same parties, no matter what the 
former language of the pleadings may be, the decision is 
conclusive between them.” * 


1 Thyila Kandi Ummatha v~. Prasad, Y. L. R., 2 Al, 582 
Thyila Cheria Kunhamed,Y.L. R., — [1878]. 


4 Mad., 808. See also in Kenner- 71.0. R., 2 Cafe., 156 [1576]. 
rav v. Curran, Y. L. R., 5 Bom., 3 Supra, pp. 319, 320. 


os) [ISSI]; Babu Lal v. Ishri ^ E. L. R., 2 Cale., 158, 
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The learned Chief Justice then divided suits for the re- Distinction 

suggested in . 

covery of land as contemplated by the Code of 1359! auits for pos- 

into two classes—(1) those in whickthe plaintiff has once ^^ 

been in possession ; (2) those in which he,has never been 

in possession. In the first case an action of. trespass would 

lie in England, and it would be unnecessary to allége spec i- 

fically the state of the title. In the second case, the plaintiff 

must state the grounds or title upon which his- claim is 

founded, as by purchase, gift, or inheritance. In the case 

under consideration, the plaintiff claimed in the first suit 

as heir to her husband, in the second suit ascheir to her 

daughter, and her second suit involved a doubtful question 

of Hindu law as to the succession to the daughter? which 

could not have been raised in the first suit. 

The Chief Justice then observed, upon the Code of 1859, 
that there was no obligation upon a plaintiff to being for- 
ward all the grounds or titles under which she — pos- 
sibly claim, and distinguished the Privy Council cases, 
remarking in conclusion : “It must constantly happen that, 
until the differences between contending parties have been 
ventilated and discussed in a Court of law, the ditigants 
themselves are -— ignorant of what their legal rights 
and position may be.“? - 

As above stated the determination as to whether à matter Decisions since 
might and ought to have been made ground of defence of peer 
attack in a former suit is one of*practical difficulty. Tho 9559 05/91. 
decisions of the Indian Courts since the case of Deno 
bundhoo Chowdhry,* and the observations of those Courts, 
and of the Privy Council, as to the scope and object of the 
explanation require to be examined. 

The decision of the Full Bench in J/enobundhoo Chow- Applications of 
dhry's case? was followed m Bheeka Lall v. Dhuggoo Lallj* ET 
where the same principle was applied to suits to recover 
a specific sum of money. The plaiatiff. claimed a specific 
sum of money, being the moiety of a decree which he alleged 


1 Act VIII of 1859, s. 26. * T. L. R., 2 Cale., 152. 
PILL. R., 2 Cale., 171. * EL. BR. 3 Cale, 25 [1871]. 
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belonged to himself and his former partner by virtue of a 
partition between them. The defendant replied that in a 
former suit the identieal sum had been claimed. The plain- 

Caleutta, tiff contended that the first suit was based upon a general 
right to account, and was dismissed upon the ground that by 
the partition the buginess was put an end to. The Court held 
that im suits for money, as well as land, a plaintiff is bound 
to put forward every right under which he claims, and that 
the claim should have been made in the previous suit in the 
alternative form. The [uli Bench decision was distinguish- 
ed in Radhqnath Kundu v. Land Mortgage Bank! on the: 
ground that the two suits were not identical. 

Madras, In Phyla Kandi l ^nmatha v. T wyla Kandi Cheria 
Kunhamed? the Caleutta cases were dissented from, and 
the Court adopted the view taken by Garth, C. J., in Peno- 
bundhoo Chowdhry' s case® In the first suit. the plaintiff 
sued upon the oasis of an oral lease to recover land. 
[ssues were framed as to the title and the letting, but were. 
not decided, the oral agreement not being proved. The 
Jourt observed : “In the former suit the obligation to 
pay rent, and the non-payment of the rent constituted. the 

ause of action put forward; the title was an ineidental ques- 
~aon. [n the present suit, the title is the cause of action. 
Plaintiff; no doubt, in the former suit prayed for possession 
of the paramba, and that relief. was refused, and it is argued 
that this brings the case within the terms of Explanation 
LI of section 13, and that as that relief was not granted in 
the former suit, if must be regarded as having been refused. 
That explanation, however, must be read with the section 
and clearly applies to relief applied for which the Court 1s 
bound to grant with reference to the matters directly and 
substantially in issue. Now the causa petendi in the former 
suit. was the existence of the relation of landlord and tenant, 
and the omission to pay rent which entitled the plaintiff to 
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1 T, L. R., 6 6 Cale., 539 [1880]. Toes, 3 Mad. H. C., 334 [1868] : 
? I.L. R, 4 Mad., 305 [1881]. Jackson v. Spittal, 39 L. J. (N. 8.), 
8 1. L. R., 2 Cale., 152 [1876]. 321 [1870]; Durham v. Spence, 40 


* They referred to, DeSouza v. L. J. (N. 8.), 3[IS71]. 
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recover the property. The title, no doubt, was in issue, but 
not directly and, substantially, only incidentally, and that 
relief is now prayed for on wholly different grounds." 

in Sadaya Pillai v. Chinni,! the plaintiff sued on a title 
created by agreement. He had previously sued to recover 
the same property by right of inheritance: The €ourt"ob- 
served with reference te Act VIII of 1859. “Nor iy there 
anything in that Act which required a plaintiff at ‘once to 
assert all his titles to property or to be thereafter estopped 
from advancing them ;” and held that the right on which 
the suit. was brought was not the same as that, asserted in 
the former suit, referring to the observations of the Judiciaf 
Committee as to the meaning of the expression ** &uise of 
action " in Moonshee Duzloor. Ruheem v. Sharmsoonnissa 
Degim,? and Rao Kurun Singh v. Nawab Mahomed 3 

In Busto Shankar Patil v. Rumchandrarar,® the plaintiff Bombay. 
had instituted a former suit to recover possession of the 
same land on the ground. of forcible dispossession. The 
claim was rejected on failure of proof of dispossession, but 
the Court suggested. that the plaintiff might recover. by 
bringing a fresh suit treating the defendant as a, trustee 
and offering to make certain payments.’ No issue as to title 
was determined. It was held that a second suit based upos 
an alleged breach of trust was not barred, the Court rely- 
ing apon the observations of Lord Westbury in Munter v. 
Stewat® In Konnerrae v. Gurrav,! a suit claiming par- 
tition generally was held not to be barred by the dismissal, 
of a previous suit founded upon an alleged deed of parti- 
tion on the ground that, though the plaintiff might. have 
framed his suit in the alternative, it could not be said that 
he ought to have done so. The Court virtually adopted the 
opinion of Garth, C. J., in Denobundhoo Chowdhry’s case? 


! F, L. R., 2 Mad., 352 [1870]. Rajshahye, 3 B. L. R. (P. C.), 48 
[1860]. * 


? 11 M. L A., 551 (605) [1867]. £4 Dub mg Wd T2 
9 NE . Pedy, e C T Vy, OL ds C3 e 
* 1£ M. T. A., 187 (197) [1571]. (Ch.), 346 [1861]. 


^ $ bom. H, C., (A. €.) 89 [1874). ? f. L. R., 5 Bom., 589 [1881]. 
^ see Walson v. The Collector of “E L. R, 2 Cale., 15211876]. 
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t 


Tho. mattor is The observations of West, J., in Shridhar Vinayak 
» be regardet | "OMEN | E t 
"s dide cm v. Narayan Valad Bubaji! and Hap Hasam I brahim v. 


different when Afancharam Kaliandas,? appear to throw light upon this 
it constitutes 8 


a wholly ditfer- difficult question. , 
ent right in 
the plaintiff In the first of these cases, the purchaser at : an execution- 


ec salė- sued to eject a person claiming under a deed of 


duty onthe ^ mortero and conditional sale. The suit ultimately failed 
part of tho a. dE c | . . 
defendant, on the*ground that the defendant had been in possession 
for a sufficient period to raise the bar of limitation, but on 
the day when the Court ‘of first instance delivered judg- 
ment, the defendant sought to strengthen his position by 
stamping and filing his mortgaze-deed which had previ- 
ously leen inadmissible in evidence. »The plaintiff having, 
by this fact, acquired the position of the purchaser of the 
equity of redemption, filed a suit to redeem the mortgage. 
It was contended for the defence that tho plaintiff was 
bound to bring dorward in the previous suit every cireum- 
stance upon which he could rely and of which he was aware. 
[t was held that the previous decision was no bar. 

The Court observed? : “The principle of res judicata, 
simple enough in its statement, is one that seems to present 
sonsiderable Pd in its application. We have accord- 

iugly been referred to a great number of decisions of the 
High Courts, which it would be hard, perhaps impossible, 
to reconcile in all respscts with each other. The principal 
variances have arisen fram different views of what did or 
did not constitute for the purposes of a second suit 
ground of right identical with the one relied on 1n a pre- 
vious suit." The learned Judge then continued: “In the 
case of Woomatara Delia v. Unnopoorna Duassee,* the Privy 
Council may at first sight seem to have departed from the 
principle enunciated by Lord Westbury,’ but there the whole 
cause of action was considered as having arisen out of 
the decision of the revenue authorities. The transaction 


! |1 Bom, H. C., 224 [1374]. tH D. L. R., 158. 
? J. L. R., 3 Bon., 137 [1878]. 5 Hunter v. Stewart, 4 DeG, F. 


* 11 Bom. H. C., 228, 229, & J., 1605 ; 51 L. J. (Ch.), 518. 
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between the parties had been such as for juridical purposes 
should properly be regarded as one, and on that one transac- 
tion several suits between the parties could not proceed 
... The matter must be regarded as éssentially different 
when it did not originate in the same trensaction, and when 
it constitutes a wholly different right in the pun; citing 
rise to a different duty on the part of the defendant." » 

In Haji Hasam Ibrahim v. Mancharam Kaliandáüs,! ‘the 
plaintiff, alleging that some of his tenants had attorned to 
the defendant in 1868, sued to recover possession of their 
lands. It appeared that the parties had acquired title by 
purchase from different co-heirs, that the plaintiff in 1864 
sued to have the salt to the defendant set aside, but his 
suit was dismissed on his admission that he was then in 
possession of all the lands he had purchased, and that in 
1869 he had attempted unsuccessfully in the guise of a 
partition suit to eject the defendant. Upon appeal in that 
suit he raised the question of the attornment, but the point 
was disallowed as not having been taken in the plaint. 
The plaintiff now contended upon the authority of enter 
v. Stewart, that his cause of action, though in existence in 
1869, had never been adjudicated upon.’ 

West, J., referred to Aashee Kishore Roy Chowdhry v. 
Kristo Chunder Sandys? as an authority for the proposi- 
tion that a plaintiff must, in suing, bring forward all his 
grounds of right to the relief he socks, and IM rved that this 
principle was in apparent conflict with Munter v. Stewart,” 
and perhaps also with Bhisto Shankar Patel v. Ramchand- 
rarav? and SAridhar Vinayak v. Narayan Valad Dabaja® 
This conflict the learned Judge sought to reconcile by refer- 
ence to an unreported case in the Bombay Court, where it 
is laid down that ‘‘a cause of action is to be regarded as the 
saine if it rests upon facts which are integrally connected 


(ILL. R., 3 Bom., 137 [1878]. ^ 4 DoG. F. & J., 168; 31 L. J. 
24 DoG. F. & J., 158; 31 L. J. (Ch.), 346. 
(Ch.), 346. 5 8 Bom. H. G., (A. C.) 80. 


8 22 W, R., 404 [1874]. 6 11 Bom. H. C, 224. 
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with those upon which a right and an infringement of the 
right have already been once asserted as a ground for the 
Court’s interference.: 
juge c a Adopting this principle as consistent with Hunter v. 
l | Stewart? the learned Judge held that the cause of action 
was the same in the second and third suits, observing : 
*Thefe is not an allegation of a- wholly different right 
or of d'wholly different group of facts infringing it in 
this suit from what there was in the former one. The 
facts are connected in an essential jural relation, so that, 
had the plaintiff's whole case been brought forward before, 
it would not have involved separate investigations. This 
being so we think that the plaintiff cannot now sue on the 
eround merely subsidiary to his main ground on which he 
secks to reopen the litigation. Having striven to establish 
his title to land by one means, and failed, he cannot now 
establish that tte by other means which were equally at 
his command when the former suit was tried, and so con- 
nected with the grounds on which he in that case relied 
that they ought to have been submitted for consideration 
together.” ? 
The rule here indicated appears to be supported by the 
-terms of the recent judgment of the Judicial. Committee 
in Kameswar Pershad v. Rajkumari Ruttun Koert noticed 
below. The cases in which Explanation II was considered 
and directly commented «pon will now be presented in their 
vorder of decision, 
Cases in whieh dn Muttu Chett v. Muttan* Chetty? the defendants and 
—— two others had jointly executed a document promising to 
considered, — pay to the plaintiff a specific sum of money and a certain 
amount of grain. The plaintiff had previously brought a 


| Naro Hari v. Anpurnabai, ? 4 DeG. F. & J., 168; 31 L. J. 
Reg. Ap., No. 55 of 1873. See Print- (Ch.), 346. 
ed Judgments for 1874, p. 218. See 8 L L. R., 3 Bom., 140. 
€ ne —— of - oe +L. R191 A. 938; LL R., 
earned Judge in Girdhar Manor- 00 Cale.. 79 T1892 
das v. Dayabhai Kalabhai, Y, L.R., — ^7 SES Ak Sep 
€ Rom., 175 (180, 151) [1882]. 5 I. L. R., 4 Mad., 296 [1879]. 
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suit upon an alleged promise by the defendants, subsequent 
to the advance, to pay their proportion of the loan. The 
Full Beneh held the matter was not res judicata or within 
the meaning of Explanation HL, as it sould nol be said 
that the: din upon the original agreement, ought to have 
been made ground of attack in the former suit which yas 
based upon what was held to be a mere*acknowledgment. 
of antecedent liability. Kernan, J., however considergd the 
claim to be for the same matter supported or evidenced 
by a different means, within the ayithority of Denobundhoo 
Chowdhry’s case." : 

The effect of Explanation. II was considered in Ghur- Dd 
soblut. Ahir v. Ramadut, Singh? a®suit for ejeetment bought singh [1880]. 
upon notice to quit. The defendant relied upon an alleg- 
ed right of occupaney, and pleaded that, in a former Suit 
for rent due under an agreement which was dismissed upon 
failure to prove the agreement, his present defence was rais- 
ed though not ad] udicated u pon, and, as he had succeeded 
in that suit, he was in the same position as if the pomt had 
been decided in his favour. 

Garth, C. J., observed : ^ E certainly do not read. Ex- 
planation LD as meaning anything so ungust or unreason- 
able... According to my view this explanation is meant, 
to apply to a case of this kind ; where the defendant has a 
defence which if he had so pleased, he might and ought to. 
have brought forward, but as he did not bring it forward, 
the suit has heen decreed against lim. The explanation 
means to say that, under such circumstances, the defendant 
is as much bound by the adverse decree as if he had set up 
the defence, and that he is equally estopped from setting 
up that defence in any future suit under similar circum— 
stances ; that a ppears to me to be the sort of case whieh 
lixplanation II is intended to meet ; 1t certainly was never 
intended to enable a party to treat a point as having Been 
decided in his favour in a former suit Which was in fact not 


rT. L. R., 2 Cale., 152, [1876]. 27. L. R., 5 Calc., 923 [1880]. 
C. LE e 21 
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so decided, and which it was not necessary for the purposes 
of the suit to decide ag-all.’’} 

In Narain Dutt y. Bhairo Bukhshpal,? the facts were as 
follows. The owner of an eight annas share in a certain 
mouzah niorto: aged his share to Narain Dutt, and the share 
wis Inkerited on the owner’s death by his son Pirbhu, who 

“aus dakhel kharij to be effected in respect of four annas 
in fa, ^ur of one Sital, and sold the remaining four annas to 
the defendants. ‘They and Sital sued the plaintiff to redeem 
the mortgage and obtained a decree, no defence being made. 
The plaintHf then sued to establish his right of pre-emp- 
tion in respect of the four annas sold by Pirbhu to the 
defer lants. The Court held with some doubt that the 
plaintiff should have asserted his right inthe previous suit. 

In Sultan Ahmad v. Maula Bakhsh? the plaintiffs sued. 
to recover a share in certain property clainüng under the 
will of their mother Mammo. In a previous suit brought 
by Mammo to establish hor rights as against the defendant, 
the plaintiffs had, upon their mother's death, been placed 
upon the record, and it was held that their father -:-was 
entitled to the property as heir te his wife, and’ that the 
share was liable to be sold in execution of a decree which 
the defendant held against him. The plaintiffs did not in 
that suit assert their rights under their mother's will. The 
Court held that the plaintiffs’ title under the will should 
have been made a ground of defence in the previous suit, 
‘and that the plea was therefore res a under: Explana- 
tion Il. 

In Nirnan Singh v. Phulman Singh, the plaintiff had 
previously sued the defendant and another, his co-sharers, 
for possession of his share in the property, and it was held 
that they were in possession of the share as mortgagees 
from a person from whom the plaintiff derived his title. 
The plaintiff afterwards sued the defendant for possession, 
alleging that the mortgage was invalid, The Court beld 
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! J. L, R., 5 Cale., 923 3 (924.5), 


I. L. R., 4 AIL, 21 [1881]. 
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that the mortgage was matter in issue in the previous suit 
which matter was res judicata within section 13 of the Code 
and Explanations I and II. T 


In Sheo Ratan Singh v. Sheo Sahai Misn,' the explana- Shoo Ratan 
tion was further considered. There ope Rajkumari, the Suen so” 
childless widow of one Lakshmi, and his nephew, Bhag@an, 1159] 
sold a portion of his preperty. The brothers of Dhigw: an 
then brought a suit against the vendors and — to 
establish their right of pre-emption, asserting their right to 
immediate possession of the property on the ground that 
they, as well as Bhagwan, had entered into exelusive pos. 
session of the estate of Lakshmi gs his heirs. It was held 
that Rajkumari had sheceeded to, and was in possession 
of, the property as the separate estate of her husband, and 
no question as to the title of the plaintiffs as actual heirs 
of Lakshmi was finally decided. The plaintiffs again sued 
to have the sale-deed declared invalid on the ground that. 
Rajkumar was incompetent to alienate the property and 
contended that they had equal rights with Bhagwan as 
the reversionary heirs of Lakshmi. The Court observed : 
“The matter now substantially in issue between the parties, 
viz, the presumptive title of the plaimttfs to possession of 
the property, if they survive Rajkumari, was not heard and 
finally decided in the former suit, Nor was such alleged 
and dened. . . by the parties in that suit. What was’ 
then asserted by the plaintiffs was a right to immediate. 
possession of a part of the property on the ground of actual * 
possession of the rest. 

* Nor was the plaintiffs presumptive title matter which 
might aud ought . . . to have be&m made the ground of 
attack in the former suit. The Jaw does not require : 
plaintiff at once to assert all his titles to property, or to be 
thereafter estopped from advancing them. A plaintiff may, 
with the leave ot the Court,’ join separate causes of action ; 
but he is nowhere compelled to do se.” 


J, L. R., 6 AU., 358 [1851], 2 Act XIV of 1882, s. 44, 
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Matters con. As observed in the case of Hari Narayan Brahme v. 
ee B Ganpatrav Daji, Explanations I and II deal with matters 
constructively in issue in a former suit. There the grand- 
son of one of four brothers sued the other brothers for 
partition of the village of Saspade. In a previous suit for 
partition of ancestral property, the three brothers had 
claimed the village as their own, property, and the other 
brotlic. had made no claim to the village as subject to 
partition. It was held that the matter was res judicata by 
reason of the former suit, the plaintiff’s ancestor having 
neglected fo bring the property into hotchpot. 


Matters inci- —— Dut Explanation lI has no application to a matter inci- 
dental or nu- : — x. : — 
material. denta.ly decided or the determination of which is immate- 


rial in the first suit. In Churn Manjee v. Ishan Chinder 
Dhur? the plaintiff sued to recover damages for the 
removal of crops on the ground that he had purchased the 
jote and the crops thereon. The defendant contended that 
the transfer of the jote was invalid. The plaintiff obtained 
a decree, and subsequently sued in ejectinent. It was held 
that the question of the transferability of the jote was not 
res Jadicata, not having been material to the decision of 
the first suit. 

Madras, - In Alfunnt v. Kunjusha’ the plaintiff sued by virtue of 
his position as karnavan of a tarwad to recover possession 
of certain lands. A previous suit, in which he had attempt- 
ed to eject the sume defendants on the ground that they had 
forfeited their right to enjoy the lands by mortgaging some 

of them to the prejudice of the tarwad, had been dismissed. 

The Court held that the previous decision was no bar, the 

cause of action being in their opinion different. To the 


TT. DL. H., 7 Bom., 272 [1885]. the relief claimed, and that whore 
200. E, Re A74 S81), several pis gin ronds of 
action are available, a party is not 
s I. L. R., 7 Mad., 264 [1853]. bouad to unite them all in one 
Muttusami Avyar, J., “observed: snit though he is bound to bring 
“Ttappears to me that Explana-  befcre the Court all. grounds of 
tion TP... mast be taken to refer attack available to him with refer- 
to the title litigated in the former ence to the title which ts made the 
strit as contradistinguished from = ground of action.” 
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same effect is the decision in Kandunni v. Katiamma,! 
where the plaintiff, having failed to recever certain land 
claiming under a demise of 1856, vas held not to be 
preeluded from suing on a demise of 1865, of which 
the subsequent demise was alleged fo be a renewal. 
In 7ZAandavan v. Valliammu? the parties having éxectfted 
an instrument disposing of the property of a deceased 
person, one of them set npa will, and in'a suit. foret decla- 
ration that the will was a forgery, it, was held that it was 
genuine, The same plaintiff then’ sued to enforce the in- 
strument, and it was held that the previous de aree did not 
preclude him from relying on thg instrument, and alleging 
hat the will was invalid according to family custom. 
It has been held in Bombay under this explanation that Bombay, 
a mortgagee, neglecting to obtain a provision reserving his 
right of sale in a re lemption-suit, is estopped from filing a 
sult. to recover the mortgage money by sale of the mort- 
gaged property. In Maloji v. Sagaj? the defendant had 
obtained in 1883 a deeree for redemption which contained 
no provision as to foreclosure or as to the time within which 
payment was to be made. The plaintiff in 1884 sued to 
recover the amount of the morteage-debt From the defend- 
ant, personally and by sale of the mortgaged property? 
The defendant paid the amount of the debt into Court, but 
the plaintiff insisted upon his right of sale. The Court 
held that the right of sale of the mortgagee must be deemed 
under Explanation II to have been a matier directly and 
substantially in issue in the former suit, and to have been 
merged in the decree, the question having been deeided in 
effect or impliedly, negativing the mortgagee s right. The 
defendant having redeemed within three years was enti- 
tled to keep the property, the decree for redemption not 


having passed by limitation into a foreclosure decreet, 
! T. L. R., 9 Mad., 951 [1885]. Narayan, Dhond Savant, 1. L. R., 
? f. L. R., 15 Mad., 336 [1892]. 7 Bom., 467 [1853], dissented from 
? L L. R., 13 Bonm., 507 [1853]. in ANuerathiasani w. Juganatha, 


4 See Gun Suvant Bul Savant v. 1. L. R., 8 Mat., 478 1855]. 
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Recent deci- This explanation was applied by the Judicial Committee 
sions of tho E ie | | 
Privy Council, In two recent cases. In Mahabir Pershad Singh v. Mac- 
naghten,! the previolis suit was on a mortgage-bond, and in 
that suit the defendants set up that by a separate specific 
agreement they vere entitled to set-off rents due by the 
plaintiffs as theirtenants, but they failed to prove the agree- 
ment, and: u decree was passed without any deduction being 
"s tor the rents. The defendants then obtained rent- 
decrees, and the plaintiffs purchased the mortgaged estate 
at, the sales held in execution of those decrees. The defend- 
ants then Sued to have the sales set aside, and to have the 
mortoage-debt extinguished by setting it off against the 
amount due to them for rents. The Judicial UNT 
heid that the equity upon which the defendants relied should 
have been pleaded in defence to the former suit, observing : 
[1889], “Their Lordships entertain no doubt that the proper ocea- 
sion for enforcing the equity now pleaded would have been 
in defence to the mortgage-suit of 1877. That was certainly 
the suit in which any account, to which the appellants were 
entitled as in a question with their mortgagees, ought to 
have been taken. But the appellants not od y abstained 
from putting forward any claim to a general accounting ; 
they declared in their pleadings their * ntion of clades 
a separate action for recovery of the rents, a proceeding 
which would have been wholly unnecessary 1f the plea which 
they urge in this appeal had been put forward and given 
` effect to. The plea is within the meaning of section 13 of 
the Civil Procedure Code of 1882, a matter which ought to 
have been made ground of defence ina former suit between 
the same parties, and the appellants are therefore barred 
from insisting on 1t, eecepteone rez judicatae." * 
The rulenot to [n Kameswar Pershad v. Rajkumari Ruttun Koer? the 


bo applied - " T . 
Wnere'the mat- Judicial Committee say that it depends upon the particular 


ters in issue in pg pg — cl | 
DORT facts of each case todecide whether a matter ‘ought’ to have 


ELA, 1G Cale. 682; L.R.,,106.—— 9 L. R., 19 I. A., 234 (238); 
I. A., 107 [1859]. L L. R., 20 Calc. 79 [1892]. 
? Jb, 113, TAL 
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been made groupd for defence or attack. * In the case now both suitseare 
cited, the persenal liability of the defendant might andijs92] 
ought to have been claimed against-him in a former suit 
breught upon the same bond to enforce a pharge alleged 

to be created thereby upon the corpus of the estate. Their 
Lordships observed : “ That it * might” have beef mie a 
ground of attack is clear. That it ‘ought’ to have been, 
appears to their Lordships to depend upon the particyalr facts 
of each case. Where matters are so dissimilar that their 
union nught lead to confusion, thé construction of the word 
‘ought? would become important ; in this case the matters were 
the same, It was only an alternative way of seeking to 
impose liability upon Run Dahadoor, and it appears fo their 
Lordships that the matter ‘ought’ to have been made a 
eround of attack in the former suit, and therefore that it 
should be ‘deemed to have been a matter directly and sub- 
stantially in issue’ in the former suit, and $s res judicata.” 

The effect of Explanation HII was considered in the Explanation. 
recent case of Ramabhadra v. Jagannatha! Ina suit for D T 
partition, the plaintiffs had asked for ten years past. profits — tu a 

and for subsequent profits, and an issue was recorded to that deemed tohavo 
effect. The Court gave a deeree for partition with three — — 
years mesne profits prior to the suit, the judgment anel 

decree being silent as to the subsequent profits as to which 

there was no appeal preferred. The plain tiffs now sued to 

recover mesne profits for five years from the dale of the 

previous suit, and the defendant objected that the mesne e 

profits must be taken to have been refused by the previous 

decree. The Court observed : “The legal effect of Ex plana- 

tion IL] is that of treating the omission to grant the relief 

asked for in the plaint as equivalent to an express refusal, 

and the claim thereto in a fresh suit as res judicata. The 

obvious intention is to prevent parties, who once submit 

their claim for subsequent profits to adjudication in à suit 

for possession of immoveable property based on title, from 


! LL. R., 14 Mal, 328 [1899]. retary of State for Yndia in Council, 
See Mon Mohun Sirkar v. The Seco 1, L. R., 17 Cale., 968 [1390]. 


Moesno profits, 
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harassing their opponents with a second suit in respect of 
the same claim. If the District Court failed to adjudicate 
upon it, the appellamis’ remedy lay in rectifying the error 
by apponi, but not in relying on it as the basis of a seccad 
suit." The Court? therefore, held that the mesne profits 
accrhing ‘up to the date of the partition decree must be 
taken to have been constructively disallowed, but that the 
plaintitrs claim to mesne profits accruing since the decree 
was not res judicata. —, 

In Mon Mohun Sirkar v. The Secretary of State for India 
mr Council, Lit was held by a Division Bench in Caleutta 
that where a decree for possession is silent as regards mesne 
profits which have acerued between the date of the institu- 
tion, of the suit and delivery of possession, a separate suit 
will le for such subsequent mesne profits, sections 13 and 
244 of the Code being no bar to such suit. The Court has 
power to award: mesne profits either up to the dato of insti- 
tution or to that of delivery of possession, and section 211 
of the Code is not imperative but discretionary. 


17. LR, 17 Cale., 968 [1890]. — Bengal, L. R., 8 Y. A., 197 (206) 
see Sudasivg Pillai v. Ramalinga — [1881]; Pratap Chandra Burua v. 
Pillai, L.R., 2 Y. A., 219 (2289) [1875]: — Sinarnamayi, 4 B. L. R. (E. B. h 
Pakharuddin Mahomed Ahsan NB [1869], 

Chowdhary wx. Oficial Trustee of 
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The Court must exercise its judicial mind : Jenkins v. Robertson BOT -There 
must be a fair trial of right —Fiudings which aro inconclusive or based 
upon technical points do not work aw estoppel—Judgnfonta by defanlt- - 
Inconclusive adjndications—Judgments upon technigal points— Failure 
to give security for costs—Suit dismissed for plaintiff's gion-appearance— 
5. 103 bars fresh suit for the same object and upon the same cause *of 
action--Shankur Baky v. Dayo. Shankar [1887]—Chnaud. Kour v. Partab 
Singh [1888] —Rulo. enunciated— Power to allow plaintiff to withdraw 
with liberty to bring fresh suit-~Application of s, 378 read with. Watson 
v, Collector of Rajshahne [1869], whore there has been a hearing but no 
adjudication on the merits—-Difforence of opinion at Allahabad —-Noglect 
to produce evidence— Marriott v, Hampton [1797]}--Suit dismissed on 
the ground of limitation—Upon appeal the matter ceases to bo res 
judie oerees in. rent-suits--Caleutta Full Bench decisions 
— Deereo for rent passed upon defendant's admissions— No res judicata 
unless the Court has found what is the proper rate of rent-—Couclusivo- 
ness of partition proceedings—No res judicata unless issuo raised and 


finally decidod— Estoppel by conduct or by previous decision, 
e 





In order to set in motion the rule 6f res judicata it is 
not only necessary that a Court of competent Juri isdiction 
shall have adjudicated upon the question, but its decision p 
must have been final and binding. * Res judicata,” said 
Lord Romilly in Jenkins v. Robertson! by its very words, 
means à matter upon which the Court has exercised xs 
judicial mind, and has come to the conclusion that one side 
is right, and has pronounced a decision accordingly, In 
my opinion res judieata signifies that the Court has, after 
argument and consideration, come to a decision on a con- 
tested matter The matter must have been heard and 
finally decided, and the decision must be such as the Court 
making it could not alter (except on review), or reconsider 
of its own motion. Sacha decision may, however, be final 


54, R., 1 H. L. (Sc. Ap.) 117 [1867]. 
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before it is appealed from within the meaning of the rule 


of res judieata.! 
There must be  « What we have to he satisfied of," said Scotland, C. J., 


rich. = in Udaiya Tevar v. atama Nachiyar,? ** is thatthe ground 
of legal right, upon, which the plaintift sues, was a point 
"ise& and opened lor decision in the former sujts, and 
that it was finally dealt with by the judgment and, decree." 
In oóthez words, the cause of action must be heard and 
determined. | ` 
Findingswhich — [t follows, generally speaking, that no finding which i is 
are inconelu- ., | 
sive or based inconclusive dr based upon technical points can operete 


upon technical vade ` 
points do not is 1! bar . 


Mig an estop- [n Lqulett v. Ta arte,’ the defendant pleaded, in an action 

for rent upon. a building agreement, that a tenancy from 
year to year had been substituted for the agreement, and 
that notice to quit had been given and accepted in Michael- 
mas 1858, after which date no rent was due to the plaintiff 
in respect of the premises. The plaintiff replied by way of 

Judgments by estoppel that he had signed judgment against the defend- 

— ant in respect of rent due after that date upon the defend- 
ant^s default to plead. It was held that the defendant was 
not estopped by his omission to set up this defence in the 
former action, the Court holding that estoppels are not to 
be extended without authority. 

In Goucher v. Clayton,* the licensees of a patent were 
held not to be estopped, in a suit for infringement by 
reason of their having in a previous suit consented to 
judgment being given against them, and having taken 
out a license to use the invention. “ There is no evidence,” 
said Wood, V. C., “of any issue between the parties. The 


1 Act XIV of 1882, s, 13, Expl lief sought. * Res judicata dicitur 
IV. quae finem controversiarum pro- 
32 Mad. H. C. R., 131 (140) nuntiatione judicis accepit, quod 
[1861]; See Saikappa Chetli va Rani vel condemnatione vel absolutione 
Kulundapuri, 3 Mad. H. C. R, 854 contingit" [Dig. XLII, Tit. 1, 5 1]. 
[1560]: '' It is necessary also to 
shew that there was¢ decision final- ? 10 C. B., (N. S.), 813 [1861]. 
ly granting or withholding the re- * 11 Jur. (Ny S.), 107 [1865]. 
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defendants are supposed to say, * We théught it not worth 
our while to try, the question, and we therefore did not 
raise the issue. They submitted and paid 40s. damages 
and costs, possibly because they might have been unwilling 
to give over working, or incur the gs pense of litigation. 
At any rate, there appear to have been no pleadangswin the 
action.’ ⸗ 
Similarly, in the case of Rughoonath Singh v. Ram 
Coomar Mundal,! upon a remand neither party appeared 
and the suit was accordingly dismissed. The Court held 
that the plaintiff might bring a fresh suit, Xhe matter not 
having been nedulwb M and determined. : 
In Brammoye Dassee v. Kristo Mohun Mookarjee,? the 
daughter of a Hindu widow sited on behalf of her two 
minor sons to recover their grandfather’s share as rever- 
sioners. In a previous suit upon the same cause of action 
and against the same defendant, the Hindu widow cited 
the acm as a witness, and on his failure to attend the 
suit was dismissed. The Court observed : “ The rule that 
a decree against the widow binds the reversioner is sub- 


ject to this qualification, that there has been a fqir trial of 


right in the former suit. That has been laid down in what 
is eke walled the Shrvagqunga case,® and in the geci- 
sion of this Court to the same effect, with whieb*I entirely 


+ A. ü — @ P 
concur, in the case of Mohima Chunder Roy Chowdhry» 


. Ram Kishore Acharjee Chowdhry.® Tt was there pointed 
"i that the Privy Council, in a more recent ease? hiwe 
said that, while they M to the rule that the widow 
represents the estate of the reversioner for some purposes, 
it is her duty not only to represent the estate but to pro- 
tect 1t also." 

The mortgagor of a certain sbare in joint property sued 
his Mu for partition and pete, but when the 


— 
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* 14 W. R., 81 [1870]. 4 ^15 B. L. R., 142 (159) 118751. 

ILL R, o Calc., 222 [1876]. 

8 Kalama  Natchier v. Srimut | 
Rajah Moottoo Vijaya, 9 Moo. Sreemulty A ominee Dossee, 11 Moo. 
I. A., 539 [1863]. * L A., 241 (1867). 


5 Nugender Chunder Ghose v. 
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adjudications. 
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suit came on for hearing allowed judgment to go against 
him by default. Subsequently the mortgagee, who had 
advanced the mortgage-money to enable the mortgagor to 
bring the previous suit, brought a suit against the mor*- 
gagor and his co-sh: yrers to KS possession of the share. 
The € (ourt.held that ‘che previous suit was no bar, and that 
the cireumstance that the mortgagor had permitted in that 
suit å decree to go against him by default, tended to shew 
that jie was not acting as the mortgagee 's agent, and was 
very probably acting in collusion with his coparceners in 
abandoning the suit. The second suit was, however, on 
other grounds held to be wrongly framed. 

A reegnt case before the Privy Couacil affords an illus- 
tration of what does not:amount to a final adjudication. 
In Lakshman Dada Naik v. Ramchandra Dada Naik? the 
elder of two sons sued to obtain a declaration of his right 
to partition of the ancestral estate during his father’s life- 
time. The suit was dismissed, as to part of the property as 
premature, and as to another part because the property was 
beyond the jurisdiction of the Court. After his father’s 
death, the plaintiff sued his brother, who claimed. the 
property "under a will. The Judicial Committee were of 
opipion that there was nothing in the former suit which 
amounte@to an adjudication between the brothers as to their 
rights m the jolfit ancestral estate on their father’s death. 

In Kanai Lall Khan v. Sashi Bhuson Biswas,’ a suit by 
the mortgagee against the mortgagor, the defendant died 
pending swt, and certain persons were made parties as the 
representatives of the mortgagor. They denied that they 
were the representatives, but no issue was raised or decided 
on this point, and a decree was made for the sale of the 


t Krishnaji Lakshman v. Silta- Jugut Chandra Audhikavi., 1, L. 
ram Murvurrav, 1, L. R., 9 Bom., R., 17 Cale., 57 [1889]. See Bepin 
496 [1880]. : Behari Bundopadhya v, Brojonath 

| — Mookhopadhya, Y. L. R., 8 Calc. 

9 " 30 l | x 3 > , 

L L.R., 5 Bom., 48 [1830]. 357 [1882]; Delhi and London Bank 


$1. L. R. 6 Cale., 777 [1581] — v. Orchard, l. L. R., 3 Calc., 47 
followed in Gourmoni Dabee ve L. 15, AD. A., 127 [1877]. 
E & 
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property. In a suit by them to have itedeclared that the 
mortgage and decree only affected the widow's life-interest, 
it was held that the decision in the prev ious suit was no bar. 
» Where a party agreed to be bound by th 
persons taken in a certain temple asf to questions of fact 
put in issue in the suit, the Madras Court held, upgn the 
construction of sections 9 and 11. of the Indian Oath's Act,! 
that the decision of a question of title so arrived at Gould 
not be regarded as an adjudication operating as an estoppel 


the oath of certain 






e” 


in any future proceedings, and observed : **The terms of 


the Act indicate that the party consents to be hound only 
in respect of the subject-matter of the pegding proceedings? 
and referred to Jenkins v. Robertson? as an authority that 
a determination of matters in issue, otherwise than by the 
Court, 1s not a judicium.” ’ 

Tt is of course clear that no finding upon a question not 
directly put in issue, and no opinion incidentally expressed 
ean be regarded as a final judgment. 


The rule of res judicata does not apply where a suit 


Judements 


upon technieal 


has been dismissed for misyoinder or undervaluation, In points, 


Muhammad Salim v. Nabian Dibi} a suit to establish the 
e 
purchase of certain property m execajion of a decree was 


dismissed “in its present form” on the ground of quis- 


joinder, and because the plaintiff failed to pay within the 


ay Oe d i | 1 "ORC ON 
time limited certain additional Court-fees,*. In a subsequent Court fees, 


suit upon the same cause of action against the same parties, 
the Court held that the former suit was no bar, there having 
been no adjudication upon the merits. In. Dullabh Jeu v. 
Narayan Lakh? a suit to establish the right to use certain 
cooking utensils was dismissed upon appeal on the ground 
that it was improperly valued. {n a subsequent suit the 


Court held that. the plaintiffs were not pree tuded from pre- 


senting a fresh pl unti in respe ct ol the same cause ofi action, 
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1 Act x of 1873. ^ Shih Nath ( Chatteijec . Nubo- 

2p. R., 1 H. L. (Se. Ap. 117 kisse® Chatterjee, 2 W. Tt, 189 
[1867]. 1874. 

8 Keshava Tharagan v. Rudran 5 FL. L. R., 8 AIL, 282 [1586]. 
Nambudri, Y, L. R., 5 Mad., 259 8 1 Bom. HB. C. a C.) 110 
[18582]. (1866). 
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Final decision, 


$ 


| PART II. 


430 , JUDGMENTS UPON 


the former suit having only failed by reason of an inform- 
ality. 

Similarly, where a suit was dismissed’ because it was 
considered that all the proper parties had not been joined, 
the Court held upok the construction of section 2 of Act 
VIL Lof 1859: * ItXs not enough that the former suit has 
been heard and determined. The cause of action must be 
heard and determined.”! In Futteh Singh v. Mussamut 
Luckmee Koer? upon the same section Phear, J., observed : 
“Tt seems clear that the objection to a suit on the ground 
of multifariousness or misjoinder of causes of action is an 
objection to the hearing of the suit; and if it prevails at 
whatevey time, it has the effect of preyenting a determin- 
ation. .. The fact that the Court has in form passed a 
decree dismissing the suit does not alter the character of 
the determination.” 

So a case summarily dismissed for a technical defect 
irregularity of any kind cannot work an estoppel by — 
ment? To conclude a plaintiff by a plea of res judicata, 
it is not sufficient to show that there was a former suit 
between the parties, — It 1s necessary also to shew that there 
was a decision finally granting or withholding the relief 
souwht.* 

In Royhoonath Mundul v. Juagut Bundhoo Bose,’ 
raiyats, in a suit' brought against them by their zemindar, 
alleged that the area and the rent payable in respect thereof 
had been overstated, but the suit was decided against them 
on tne ground that they had signed jamabandis. It was 
held that a suit by them for measurement was not barred. 
Admitting that the measurement of the land had been a 


certam 


matter directly and substantially 1 In issue in | the former 
2 Pursun Gopal Pal v. Poorna-  Mehdee Mundid, 9 W. R. 397 
nund Mullick, 921 W. R., 272 [1974]. [1868], approved in Ramireddi v. 


Subbareddi, L L. R., 12 Mad., 500 
[1850]. 


2 2] W. R., 105 [1874], referring 
to Powell y. Cockerell, 4 Hate, 502 


(Aet X), 


[1545]. 4 saikappa Chetti v. kani Kaul- 
5 Ramnath Roy Chowdhry v. audapurt Nachiyar, 3 Mad. H. C., 
Bhagbut Mohapat&ir, 3 W. R. 84 [10866]. 


1 40 [1569]: Sh ok he C bt HN NV. 


5 J. L. R., 7 Cale., 214 [1551]. 
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suit, it could not be said that such matter was heard and 
finally decided. 

Where a suit was dismissed, haying regard to section 
42 of Act Iof 1877, on the ground that the plaintiffs had 
omitted to sue for possession, but h: f merely asked for a 
declaration of their proprietary right and to have a gertain 
gift set aside, the decision was held no bar under section 
43 of the Code to a suit for possession and to have the “deed 
declared void.! . ⸗ 

There can be no question of res judicata where a suit has 
been dismissed on the ground that the Court Bad no jurisdic- 
tion to try it ;? or that it should have been Instituted in*a 
Court of inferior juyisdiction,? although adecision gay have 
been given upon other issues; or where it has been dis- 
missed because the permission of Government was not pre- 
viously obtained ;* or as against a party whose name was 
ordered to be expunged from the record in a former suit 3° 
or where a suit to remove an attachment is dismissed on 
the ground that the attachment has already been removed ;6 
or where a suit has been dismissed for failure to pay the 
costs of service of summons on the defendants ;7 or on the 


ground that m was prenx atare : ;8 Or wrongly tr amed. 9 
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t Ram Sawah Si un v. Nakehed 
Singh, Y. L. R., 4 All, 261 [1882]. 


2 Haban M wem v. Nagu R., 29 [1872]. * , 
Shravucha, I. L. R., 2 Bom., 19 ^ Kashinath Morsheth. v. Ram- 
[1876], a case where the rights of chandra Gopinath, 1. L. R., 7 
the Crown and of the public in the Bom., 408 [1885]. m 
waters and the subjacent. soil of 7 Bessessur Bhuqut v. Murli 
the sea are exhaustively discussed, Saha, I. L. R., 9 Cate., 163 [19992]. 


The cause of action in the two 8 Shaikh Elahee Buksh v. Baboo 
"w however ditferent. Shea Narain Singh, 17 W. R., 300 
Mungur [IS72|3 Ramereddi v. Subbaredili, 
1I. L. R., 12 Mad., 500 [1889], where 


suits W 
3 Ram Gobind Jha vw. 
Ram Chointhry, 13 ©. L. R., 83 


[1853]. See Rajendro Lall Gossami 
v. Shamachurn Lahori, Y. L. R., 
5 Cale., 188 [1879], as to under- 
valuation. 

^ Pattaravy Mudali v. Anudi- 
mula Mudali, 5 Mad. H. C., 419 
[1870]; Putali Meheti v. Tulja, 1. L. 
R., 3 Bom., 223 [1879]. 


a previous suit by the assiguee of a 
mortgage-bond against the mot- 
gagor had been dismissed on the 
ground that notice had not been 
given under section 1320f the Trans- 
fer of Property Act (IV of 1882). 

9 Deodhari Singh v? Lala Sew- 
surun Lall, 3 C, L. R., 395 [1878]. 
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Certain eases in connection with sections 102, 103, 378, 
and 381 of the Code have now to be considered. 

In Run grar Rav) ^. v. Sidhi Mahomed,- the defendants 
had in a previous suit prayed to have a promissory note 
dolivered up and cancelled on the ground of fraud and 
want of consideration. That suit was dismissed on the 
then ‘plaintiffs | failing to give security for costs under 
section. 881 of the Codo. In a siit upon the note, the 
Court hela that the previous suit was no bar to the question 
of fraud and want of consideration being raised, observing : 
* Í do not think that the Court can properly be said to 
hear and decide a matter which it is relieved from hearing 
and deciding by the plaintifi’s default.” 

In the above case the defendant wis met with an answer 
of res judicata to his defence, Latham, J., remarked: “ I 

can, however, feel no doubt that under the words of seetion 
13 of Act X ii 1877 ‘suit or issue, the answer is admissible 
lo estop a defendant from defence as well as a plait itt 
from attack, and in. England Outram v. Morewood ? 
directly in pomt.” The learned Judge further observed : 
“I give no opinion as to the result if a plaintif whose suit 
had been dismissed ander section 381, should again attempt 
to litigate the subject-matter of the dismissed suit. Pos- 
silly the, reference to section 373 mi ay be found sufficient 
Lo preclude him from so doing." 

The Jearned Judge raised a further question which has 
been discussed in subsequent eases. Fle remarked: “I 
(iik it clear that the Civil Procedure Code does not. con- 
template the dismissal of a suit by default under section 
102 as preventing the plaintiff, by section 15, from again 
litigating the same matter, as if so, the first sentence of 
section [03° would. be superfluous ; but, no doubt, this 
may be explained on the ground that the decision under 
se ection 102 i Is nol il final | one within xp: mation IV to 
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Hn L. R. ,6 Si {52 RS ap 102, the pk untiff shall he — 
2 5 East 346 [L803], ed from bringing a fresh sait in 


7 When a suit is wholly or respect. of the same cause of 
partially dismissed under seefion action." 
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section 13. It is hard to conceive thaf'the Legislature 
should have intentionally visited a plaintiff. with a heavier 
penalty for failing to give security tor costs than for failing 
to appear.’ I | 

However, in Ramchandra v. Bhikibail n Divi ision Bench 
of the Bombay Court expressed a contigary opinfon in an 
analogous case, in the followmg terms :— ° 

* We entertain no doubt that 1t would be contrgrv! to tlie 
intention of the Legislature to allow, a plaintiff, whose plaint 
hus been rejected for default in the M: unlatdar T 'ourt under 
Bombay Act ILL of 1876, to bring another pogsessory suit 
on the same cause of action in the Civil Court under section: 
9 of the Speeifie Relef Aet, 1877. The rule of rs judi- 
sata is laid down in section 13 of "Aet. X of 1877, and we 
think that the rejection of a plaint under section 13 of 
Bombay Act HE of 1876 is a hearing and final decision of 
the suit within the meaning of section 13 of the Code. It 
is certainly a final decision, and the section of the Bom- 
bay Act itself treats the suit as having been heard, for it 
provides that the plaintiff may take certain steps to have 
the suit rcheard. . 

In Gobind Chander Addya v. Azul Radha? Garth C. J., 
considered the operation of section 103* of. the Code to Be 
limited to those cases only where a second suit Is brought 

for the same object and cause of action as f the suit, which is 
dismissed, and this appears to be the correct view. In that 


For the same 
ob Je el. and 
upon the 2 ade 
use of action 


case Linton sued Harper for rent of a piece of land, and thes 


defenee was that the land be longed to one Afzul Rabbani 
who wis ace ordingly made 4 à ps arty. The suit was dismissed 


S I. L. E T "Bou 486. that in order to T fnis à res 
n" Now" judicata at must be shewn that the 
? L L. R., 6 Bom., 477 [1882]. plaintiff could have recovered in 
3 T, L. R., 9 ale., 420 [IS82 0 the former swit that which he seeks 
In Shankar Baksh v. Daya Shan- in the second, 
kar, L. R., 15 I. A., p. 71 [1581]. * Corresponding with ss. [14 and 
Sir Barnes Peacock refers inthe 119 of Act VIH of 1850. Sec Mo- 
argument to this case as wellas Raberr Pershad v. Latta Ram, 11 
to Nelson v. Couch, 15 C. B. (X. S.), W. R. 195|1869] ; M ofizeoddeepn v, 
99 [18963] : and Phillips v. Ward, Shaikh Amoodetn, 23 W. R., 58 
2H. & C, 717 [1563], to show — [ESTA]. 
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for Linton's default. A purchaser from Linton then sued 
to obtain possession of the land from Afzul. The Court held 
the matter was not regdudicata, the former suit being founded 
upon a differept - of action, and the question of title 
having only incidertally arisen therein and not having been 
heanl and finally decided. 

The Bombay High Court in Ramchandra Jivaji Tilve v. 
Khatal Mahomed Gori,' took a similar view of the section. 
The first suit was for redemption against Ramchandra, the 
mortgagee, and was dismissed for the plaintiff's default. The 
plaintiff then sued his vendor, who he alleged had undertaken 
'to pay off tho mortgage, and Ramehandra who had since the 
first sust purchased the equity of redemption, seeking to re- 
cover possession, and praying that the defendants might be 
compelled specifically te perform their contracts. The Court 
held that the causes of action in the two suits were differ- 
ent, and that section 103 should receive a somewhat strict 
construction. 

The conclusiveness of decrees by default under section 
114 of the Code of 1859 and section 103 of the present 
Code, came for consideration before the Judicial Commit- 
tee in two recent cases, and an authoritative rule has been 
laid down. In Shankar Baksh v. Daya Shankar? the mort- 
eavor Bad, in the year 1864, sued to redeem a mortgage, 
claiming the under-proprictary right in virtue of a sub- 
settlement. The suit was dismissed under section 114 of 
Act VIH of 1859, the plaintiff not appearing in person or 
by pleader. In a subsequent suit to redeem the mortgage, 
the plaintiff claimed the superior proprietary right. Their 
Lordships held that the difference in the mode of relief 
claimed did not affect the identity of the cause of action 
which was in both cases the refusal of the right to redeem, 
and that the judgment in the prior suit was final under 
section 114. In Chand Kour v. Partab Singh,’ the plain- 
titts, as nearest agnates of a deceased propr letor, sued for 
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I. LR., 10 B ii. 28 [1985]. 8 I, L. R., 16 Calc., 98; L. R., 
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AST. A, 66 [1887]. 
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a declaration that a gift made by a widow of the estate oi 
her late husband did not affect their right of succession on 
her death. Prior to the gift, a suit ba; two of the plaintiffs, 
praying for a declaration and to have the widow restrained 
by injunction from alienating the sanle estate, had been 
struck off in 1878 for the plaintiff s default under seetions 
102 and 103 of the Code. The plea of res judicata was 
raised as against these two plaintiffs. Their Lordships Causos of ac- 
held that the plea was inoperative. “ The ground of action "^^ ditferent. 
in the plaint of 1878 is an alleged ‘intention on the part of 
the widow to affect the estate to which the plaintiffs had a 
reversionary right by selling it, in whole or in part, or by 
affecting it with mortgages. The c ause of action set forth 
in the present plaint is not mere tnatter of intention, and 
it does not refer to either sale or mortgage. lt consists in 
the allegation that the first defendant — in point of fact 
made a de praesent? gift of their whole interest to a third 
party. That of itself is a good cause of action if the ap- 
pellants’ right is what they allege. It is a cause of action 
which did not arise and could not arise until the deed of 
gift was executed, and its execution followed (he con- 
clusion of the proceedings of 1878. bt appears to their 
Lordships that the two grounds of action, even if they bad 
both existed at the time, are different.” d 
Upon the provisions of sections 102 and 103 of the Code gx 16», 103 
the Judicial Committee observed» * The dismissal of a suit Paititi from 


n terms of section 102 Was plainly not intended LO operpte bringing a 
E A sult on 


in favour of the defendant as res judicata. ft imposes, tho same cause 
however, when read along with section 103, a certain dis- aa 
ability upon the plaintiff whose suit has been dismissed. ">t 

He is thereby precluded from bringing a fresh suit in re- 

spect of the same cause of action. Now the cause of action 

has no relation whatever to the defence which may be set 

up by the defendant, nor does it depend upon the character 

of the relief prayed for by the plaintiff. It refers entirely 

to the grounds set forth in the plaint as the cause qf action. 

or in other words. to the meda upon which the plaintiff 
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asks the Court to arrive at a conclusion in his favour." 
The plaintiffs therefore succeeded. 

In. Watson v. The &'ollector of Bajshahye, a decree had 
been passed djsmissing the suit on the ground that she 
” plaintiff had failed: to prove his case. There was a re- 
servetion in the decree allowing him to bring another suit, 
but the case had in fact proceeded to. final judgme nt. Section 
97 of Agt VIII of 1859 allowed the Court, in all cases 
wliere sufficient ground was shewn and where final jadg- 
ment had not been passea, to give permission to the plain- 
tif to bring a fresh suit. And section 373 of the present 


Code gives a similar power where the suit must fail by 


reason of a technical defect or (in the Court’s discretion) 
for other sufficient erounds. 

In the case now cited the Judicial Committee observe : 
“We have not been referred to any case, nor are we aware of 
any authority, which sanctions the exercise by the country 
Courts of India of that power which Courts of Equity in 
this country occasionally exercise, of dismissing a suit with 
liberty to the plaintiff to bring a fresh suit for the same 
matter., Nor is what is technically known in England as a 
nonsuit, known inedhose Courts. There is a proceeding in 
those Courts called a nonsuit which operates as a dismissal 
of the suit without barring the right of the party to litigate 
the matter in a fresh suit; but that seems to be fimitted to 
cases of misjoinder either of the parties or of the matters 


jn contest in the suit ; to cases in which a material document 


has been rejected because it has not borne the proper stamp ; 
and to cases m which there has been an erroneous valuation 
of the subject of the swt. En all those cases the suit fails 
by reason of some point of form, but their Lordships are 
aware of no case im which, upon an issue joined, and the party 
having failed to produce the evidence which be was bound 
to produce in support of that issue, liberty has been given 


to him to brine a second suit. 


Pao M, d. A., 100 (E70) LESGDI]. See Mona Biteo vi Oomed Ari, 14 
W. R., 276 [ISFEL 
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The principles laid down in Watson v.*7Àe Collector of 
Rajshahyet have led to some difference, of. opinion in the 
Allahabad High Court. The case of, M TE Salim v. 
Nebian Dib? hàs been mentioned as htjving been decided 
upon a technical point. In that case fa previous decision 
of two other Judges of the Allahabad’ Court, Ganesh Rai 

n Kalka Prasad” was dissented from on the grougd that 
the sult appeared to’ oo heen dismissed in the form in 
which it was brought, because the plain tt? had omittefl to 
fle with his plaint a document on which he relied. The 
fact however was overlooked that in the ear ier case there 
had been a hearing ; and the judgment, although given upoi 
the merits, was not appealed from, the report of giat. case 
being misleading. i 

In Kudrut v. Dinut another Division Beneh at Allaha- 
bad re-affirmed the principle of the decision in Ganesh v. 
Kalka Prasad? upon the ground that issues had been framed 
at the hearing and evidence taken, and the judgment was 
not appealed from, and they distinguished Muhammed 
Salim v. Nahian Dibi * as having been dismissed upon a 
iube and technieal point; without any hegring or 
decision of the matter in issue. The same learned Judges 

in Bunwari Das x. Muhammad Aashiat? reasserted the 
same principle, In the ease now cited permission had been 
given to hring a fresh suit, and the deeree” was held to be 
in effect one of nonsuit withim the prohibition in Hatson s 
The Collector of Rapshahye,? the decree not being made 
under section. 373 of the Code. The previous decisions 
were reviewed bya Full Bench in Sukh Lal v. Dhikhi® and 
were held to be reconeilable. dn that ease. a suit for posses- 
sion of immoveahble property was wholly dismissed on the 
eround that the plaintiff had not made out his title to the 
whole of the land he claimed, although he had m ved his 
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say that the course taken by those ( 
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title as to a one-tlfird share. Leave was exptessly reserved 


to him to bring a. suit for that share, and in that suit he 
was met by the plea of res judicata. The Court held that 
this plea must ,preVail, the decree not being made under 
section 373. In thik case the discussion turned chiefly upon 
the poeint'whether the previous cases could be reconciled, 
and no general principles are in terms enunciated. The 
rule, a5 established by the Allahabad cases, is apparently 
this that, where $ a suit fails upon a technical point, the plain- 
tiff should be allowed to withdraw under section 373. Un- 
less leave is granted to him under that section, the previous 
suit will, if dew has been a hearing (though no decision 
upon tho merits), work an estoppel by res judicata. 

In Ram Charan Buhurdar v. Reazuddin,' the plaintiff 
had in a former suit established the fact, as against some 
of the defendants, that he had purchased the rights of his 


judgment-debtors in the entire taluk, but on the further 


and more important point as to what lands he was entitled 
to by virtue of his purchase, the Courts found. themselves 
unable to come to a decision by reason of errors of form 
in the frame of the suit. They therefore refrained from 
deciding that poit, and left the plaintiff to bring a fresh 
suit, framed | in such a manner that the Court might be able 
to grant the relief sought. “It may be,” said Garth, C. 
J., “that in the former suit both Courts ought, properly 
speaking, to have insisted on proper issues being raised, 
and to have tried those issues. But we are not prepared to 
courts was ullra vires. 
They considered, nghtly or wrongly, that they were not in 
a position to try the main question in the cause ; and it is 
clear that a question whieh was advisedly left undecided in 
the former suit, cannot be said to have been heard and final- 
ly decided within the meaning of section 13 of the Code.” 


27, L. R., 10 Cale., 57 (860) suit was dismissed ‘without pre- 


[1881 .. 

2 It dors not appear from the 
report whether leave was expressly 
granted under se 373. The first 


judice to the plaintiffs right to 
bring a fresh suit for possession of 
the lands of the taluk in suit dis- 
tinctly ascertained,” 
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It is at : any rate clear that, where parties by their own Neglect to pro- 
duce cvidenee, 
neglect have failed to produce evidence to prove their case 
after issue has been joined and a decjsion has gone against 
them, that decision is final and conclusive, 


In the old case of Marriott v. Ha npton,! the plaintiff idis 
had submitted to judgment in a suit tty the defondapt for nA 
the price of goods sold, not being able to find a recei ip! which ` 
he held bon the defendant. He then sued the edeten- 
dant for money had and received and was non-suited, ‘Che 
Pourt of King's Bench refused a new trial. 

Lord Kenyon, C. J., observed : * IF this’ action could 
be maintained, I know - what cause of action could evet 
be at rest. After a recovery by process of law, there must 
be an end of litigation, otherwise*there would be no secu- 
rity for any person. . 

“Tt would tend," said Grose, J., “to encourage the 
grentest negligence if we were to open a door to parties to 
try their causes again because they were not properly pre- 
pared with their evidence. Of the general principle there 
can be no doubt." And Lawrence, J., added: “If the 
case alluded to be law, it goes the length of estgblishing 
this, that every species of evidence, which was omitted by 
accident to be brought forward at the trial, may still be of 
avail in a new action to overhale the former jfdgment, 
which is too preposterous to be stated." — — T" 

The remarks of the Judicial Committee in Watson v. 
The Collector of Rajshahye :*—* their Lordships are aware 
of no case in which upon an issue joined, and the party 
having failed to produce the evidence which he was bound 
to dai in support of that issue — has been given 
to him to bring a second suit ' =e veen acted upon in 
numerous cases.? 


t 17 East., 269 [1797]. 23 WaR., 58 [18575] ; Kartick Chan- 

3 13 M. I. A., 170 [869]. dra Pal v. Sridhar Mandal, 1. L. 

® Sahadeo Pandey y. Nokhid R., 12 Cale., 569 [1586]; Kudrat 
Pandey, 15 W. R., 513011871]; Mo- v. Dinn, I. L. R., 9 AlL, 155 
fizooddeen v. Shaikh Amooddeen, — [1886]. 


Sait dismissed 
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It would appeer that a suit which has been dismissed 

on the ground of limitation alone cannot work an estoppel 

by res judicata. In Brindabun Chander Strkar v. Dhunun- 


joy Nushkur,| the plintif sued to recover possession, and for 


declaration of maurasi mokurari rights with mesne profits, 
à previous suit on the same cause of action having been 
dismisfed under section 27, Bengal Act VIII of 1869, on 
the raund that it should have been brought within one 
year from "the dispossession. The merits were not on that 
occasion goné mto. The High Court held that the second 
sit was not barred by section 2 of the Code of 1859, but 
dismissed the suit on the same ground of limitation as that. 
on which the previous suit. had been dismissed. 

Where the decision of lower Court is appealed to a supe- 
rior tPibunal, which for any reason does not think fit to decide 
the matter, the question is left open and is not res judicata. 
The fact of an appeal being in point of form dismissed is not 
conclusive as to every point decided by the lower Court.? In 
Gungabishen Bhaqut v. Roghoonath Ojha, the lower Courts 
had in a previous suit decided issues as to title and posses- 
sion, but on special appeal the question of possession alone 
Wis adjudicated upon. dt was held that the question of 
title was still open to the parties, not having been heard and 
finally decided within the meaning of the res judicata sec- 
tion. The reason for the rule is very clearly stated in Nel- 
varu v. Nelvara.* When the judgment of a Court of first 
instance is appealed ag: inst the matter ceases to be res judi- 
eat nd becomes res sub — When, therefore, a suit. is 
dismissed. but not. on the merits, by an Appellate Court. it 
follows that no finding apon the merits shouldbe reeorded.® 


Sie E "WE ) (uis 2106 18701. 77, L. R., G6 Bom., 10 [ISSI; 
See also Price ve AAilat Chander see Fmneioaoddeci Sowdaghur v, 
(hose, OBL L. R. (Ap), 90 [1820]. Shaikh Filleh Al, R C.L. R., 447 
a case under the Bengal Muntei- [1878] ;. Rajah Mokoont Narain 


pal Act [HH of 1871]. | Deo v, Jonardun Dey, 15 W. R., 

2 Chumter Coomar Alitler v. Sib "- 157 | — "ee supra, ET jJ 14, —345. 
Sundari Dassee, I. L. R., S Calo, 5 Nuuda Lat. Rai v. Bonomeali 
Gt [195582], Luhiri, Vl. L. R., u Cale. O45 


L D.R., 7 Cale, 381 (Ts81 ]. [1885]. 
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The effect of a former judgment against which an appeal 
is pending is discussed in a previous ch: apter.! The principle 
enunciated in Nilearu v. Nilvaru? appears to apply in suek 
a «asc, and this view has been taken $y a Lull Bench at 
Allahabad in Ballishan v. Kishan Lal. 

In the case of e«-parte decrees in suits for rentethege has 
been some conflict in the Courts in this country. 1g Goya, 
Pershad | . Auhustee v. ‘Tarince Kant Lahoree,* the qaestion 
arose as to the effect to be given to an e*-hbu rte decrec® for 
rent in a former suit. No issues ef fact were raised beyond 
the general issue involved in the claim whether or not 
certain sum was due in respect of the rent claimed. The 
Court held that the ar-pa rte decree was relevant. not as to 
the rate of the rent, but solely upon the question whether 
the particular sum decreed by way of rent was due at the 
time of the passing of the decree. 

In Maharaja Beerchunder Maniek v. Rambhishen Shaw, 
a Full Beneh m Calentta held that an er-parte decree tor 
rent was admissible in evidence agamst the defendant to 
prove the rate of rent which he was liable to pay, although 
the deeree had become barred by limitation. The question 
of its value as evidence was a question fer the lower Courts 
to determine, and it was open to the defendant to prove 
fraud. Another Full Bench, in. Dirchundee: Mitekyas v. 
Hurvish Chander Dass? held that; an ea-parte decree m a 
rent-sult is conclusive as to the rate of rent alleged in the 
proceedings in the suit, the question as to the rate hecomg 
ing res judicata by virtue of the decree, and that the” Ten 
ol no eeculion having ever been taken oul by the deeree- 
holder upon his ee-parte deeree does not prevent the decree 
having against the defendant the conclusive effect attribut- 
ed to it. 

Referring to the Full Bench decision of 1871 the Court 


observed: ** What the Full Bench jadement, in our view of 


1 Supra, pp. 215, 240. 23 W. Ra, MO [INDE 
? LL. R., 6 Bom., HO [ISSI I. 5 B. EL. Reo] a 
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the matter, really meant was this: that an ex-parte decree 
is primá facie for the purposes of evidence, as good as any 
other decree, and as, binding between the parties upon a 
matter decided by it. But if the defendant could shew,.as 
he said he was prepared to do, that the former decree was 
obtained by fraud, ‘or that it was irregular or contrary to 
naturai justice, or the like, the ex-parte decree, although 
of forte between the parties in the suit in which it was 
given, might be properly considered as of no value for the 
purposes of evidence in amy other suit. A decree obtained 
ex-parte is, in’ the absence of fraud or irregularity, as bind- 
Ing for all purposes, as a decree in a contested suit. If it 
were net so, a defendant in a rent-snit might always by 
not appearing, and allowing the judgment to pass against 
him without resistance, prevent the plaintiff from ever ob- 
taining a definitive judgment as to what is the proper 
amount of rent due from him to his landlord . . . Of course 
if any fresh circumstances had arisen since the former de- 
cree was made, which would justify ou the one hand an 
abatement, or on the other hand an enhancement, of the 
rent decreed in tho former suit, the Court would be bound 
to take such circumstances into consideration. But no evi- 
dence of this kind was adduced by the defendant in the 
present éase. The only materials which he brought forward, 
vpon which thé judgment of the Court below ultimately 
proceeded, consisted of evidence which the defendant 
might and could have brought forward, if he had so 
pleased | in the former suit, and which he offered lio excuse 
for not producing on that occasion, We think, therefore, 
that the principle upon which we decided the case of Nobo 
Doorga Dossee v. Foye Buksh Chowdhry,! and which has 
been acted upon by this Court in other cases, applies with 
equal force here." 

In' Nelmoney Singh v. Heera Lall Dass, the alleged 
execution of the decree was held to be fraudulent, and no 


! E. LR, 1 Oale., 902; 24 W., ? I. L. R., 7 Calc., 23 [1830]. 
R., 103 | 1878]. 
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steps were taken to give finality to the deeree, A division 
Bench of the Calcutta Court observed: , “A decree is not 
final within the meaning of Explanatiop IV, s. 18 of the Code 
of Civil Procedure, so long as it is opkn tp the Court on 
the application of the parties to modify it.” This decision [1582]. 
was followed in BAugtrath Patom v. "[lam Lochin Deb 
The decree never having been executed, and its execution 
being barred, the deferfdants were allowed to dispute the rate 
of rent claimed and the plaintiffs were bout to prove that 
they had received it. i 

The question of the conclusiveness of an erzparte decree Modhusudan 
came before a Full Bench of thirteen Jadges of the Cal Bes 
cutta High Court in Modhusudan Shaha Mundul w Brae? US 
In that case four questions were referred. First, whether Questions 
an ev-parte decree for arrears of rent operates so as to ron- "ferred. 
der the question of the rate of rent res judicata between 
the parties ? Second, whether it so operates,af the rate of rent 
alleged by the plaintiff is recited in the decree, withont any 
express declaration that the rate of rent so alleged has been 
proved? Third, whether it so operates, if the rate of rent 
alleged is expressly declared by the decree to have been 
proved? Fourth, whether an ex-parte decree operates so as 
to render any question decided by the decree res judicata, 
in the absence of proof that such decree was exctuted ? 

The Full Bench answered the first three’ of these ques- Issue as to 
tions in the negative, upon the assumption that the question A 
of the vate of rent has never been put in issue between the 
parties by reason of an express declaration of the rate having 
been asked for in the plaint. As to the fourth question, Exceution, 
they declined to give an answer on the ground that the 
matter had not been fully argued. 

The learned Judges nih MMC the cases of (roya Per- 
shad Aubustee v. Tarinee Kant Lahore? and Dirchunder 
Munekya v. FHurrish. Chander Dass* as being in direct con- 
flict upon the question whether an er-parte decree in a rent- 
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suit is conclusive as to the rate of rent alleged in the pro- 
ceedings in the suit, and referred to an unreported c 'asel 
where it is said that joan undefended case everv material 
allegation in the plint is denied impliedly within the mean- 
ing of section 18 of the Code because the plaintiff has to 
provaevery such allegation, The Court then observed? :— 

“Tt owas argued before us that, the statement in the 
plaint ‘of an alleged rate of rent, in such a case, would not 
be an allegation so material that, in the absence of proof 
of it, the plaintiff could not obtain a deeree, even althou gh 
he were to shew conclusively that the amount of rent claim- 
ed in the sait wasaetaally due, on the footing of a different 
rate of vent from that mentioned in dhe plaint being the 
true rate. " 

“We think this argument well founded. We think that, 
if at the hearing of such suit, the plaintiff. were to prove 
that the amount-claimed by T" as rent was actually due, 
although he did not establish the rate named by him in 
his plaint, he might nevertheless be entitled to a decree. 
That such a ease might possibly arise is obvious. [fit 
might, it follows that the statement of the rate of rent in 
the plaint is not necessarily an allegation so material that 
the determination of it in the affirmative is involved in the 
aet of the Court in making a decree, 

«Tt follows from this that, in our opinion, the mere state- 

ment of an alleged rate of rent in the plaint in a rent-suit 
H, which an ear parte deeree 18 made, Is nota statement as 
to whieh it must be held that an issue within the mean- 
ing of section 13 of the Code of Civil Procedare was raised 
between the parties so that the defendant is concluded upon 
it by such deeree. 

* We are of opinion also that neither a recital in the de- 
eree of the rate alleged by the plaintiff, nor a declaration 
in it as to the rate of rent which the Court considers to 
have been M oved, would operate 1n snch a case so as to 
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make the matter a res judicata ; assumi, of course, that. 
no such declaration were asked for in the plaint as part of 
the substantive relief claimed, the pecu having a pro- 


per opportunity of meeting the ease." *,. , 

The principle of the Full Bench case appears to be this, "here must be 
Where a matter is alleged by the plaintiff in suclea nygumer ^ ae 
that, if the case were contested upon the merits, thé Court 
would exercise its judfeial mind upon it ; then if the defend- 
unt, having an opportunity of being -henrtl, refuses t8 be 
heard, he must be taken to have impliedly dented the plain- 
tff allegations. The plaintiff is then put t6 proof of his 
ise and obtains a final and conclusive degision of the Court: 
fie-purte decrees geacrally will be held eoneluxige as to 
matters which have been heard awl decided on the merits. 

Where a pliintiff claims as rent a particular suni and. Decree for 
the Court. holds that he has tailed to establish that to be de iret 


ants admis- 
SEON 


due, but upon an admission by the defendant gives a decree 
for a lesser sum, the question arises whether such a decree 
operates to determine conclusively the due amount payable 
for the year in respect of which rent is claimed. 

The answer to this question depends upon tbe. fiets, What was the 
whether the previous decision was that the plaüntitf should "7 —— 
recover upon the admission, or that the sum so admitwd 
to be due was the proper amount, of rent pavablé for the 
period in question, In the former case the question as te 
the rent payable for the period ,covered by the first suit 
will be res judicata. In the second case the decree conclusa 
sively determines the rate of rent until the rate is alfered 
by agreement, 2 

In Punnoo Singh v. Nirghin Singh the Court had in No res judicata 
the previous suit passed a decree upon the defendants ad- — 
mission without finding the proper rate of rent. Tt was et 
held that such a finding did not operate to determine the eof rent, 
rate, and that the plaintiff. could: prove what rent wits due 
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Conelustvenesa 
of partition 
proceedings, 


\ 
in respect of subsequent years. But in Jeo Lal Singh v. 
Surfun, the plaintiff failed to prove the amount of rent 
claimed by him, and the Court tried an issue as to what 

was the proper amount of rent payable to the plaintiff, and 
gave a decree for the amount which the defendant admit- 
ted. Such a decreo was held to operate as res Judicata in 
a suit brought for the rent of a subsequent year. 

The question, therefore, in such cases will be whether in 
the former suit the. Court came to a decisive finding as to 
what the proper amount ef rent was, and this may be ascer- 

tained from d common sense view of the judgment by seeing 


‘what was the issue decided. “Perhaps,” observed the 


Court ip Hurry Behari Bhagat v. Pargun Ahir}? “ it would 
not be too much to hazard the opinion that, as a general 
rule in these cases, the amount found due upon the failure 
of the plaintiff to prove his alleged jama, upon the ad- 
mission of the defendants, was probably found due as the 
proper amount of jama payable." 

Certain cases as to the conclusiveness of partition pro- 
ceedings may be here noticed. In Musst. Oodia v. Bhopal? 
a decree for partition was held to bar a suit to declare that 
one of the parties was only entitled to maintenance. In 
(xhasee Khan v. Kulloo, a case also decided under the Code 
of 1859, the dismissal of a suit for partition on the ground 
that the plaintiffs had failed to establish their rights was 
held a bar to a subsequent suit grounded upon an admis- 


„sion of the defendants in the previous proceedings. 


No res judicata 
unless issue 
raised and 
finally decided. 


“ Where, however, the previous sult was dismissed as pre- 
mature, and no ndi Issue was raised and finally decided, a 
different rule applies. In Shivram v. Narayan,’ both the 
parties in the first suit alleged a previous partition and 
claimed that the land m question had been allotted to them. 
The Court held that no partition had taken place and that 
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the field was joint. A suit for partition ef the entire field 
was held not to be res judicata. In Lakshman Dada Naik 
v. Ramchandra Dada Naik, a. suit for partition had been 
dismissed, as to part of the property 4s being premature 
during the plaintiff's father's lifetime, and as to part on the 
ground of jurisdiction. After his father's death £he plain- 
tiff again sued his brother for partition. Their Lofdships 
of the Privy Council held that there had been no adjudi- 
cation in the previous suit as'to the rights of the brothers 
upon their father's death. "This ruling was* followed in 
Konerrav v. Gurrav,? where also the effect of Explanation 
Il was considered. . 

In the case last cited the plaintiff had previougly sued 
upon what purported to be a detd of partition, but the 
document was held to be jnvalid, and the suit was dismissed 
with liberty to the plaintiff to sue again for a general 
partition. The Court appeared to incline to the view taken 
by Garth, C. J., in. Denobundhoo Choidhry’s case? and 
held that the cause of action as well as the relief sought 


were different in each case ; and that although the plaintiff 


might in the former ease have prayed alternativgly for a 
partition and might have been allowed to combine both 
grounds of attack in that suit, yet it could mt be seid 
that he ought to have done so. Similarly, in Mfo Ram- 
chandra v. Govind Ballal,* the dismissal of a suit on an 
alleged family agreement was held not to bar a suit based 
on a hereditary right claiming a share in a vatan estate, 
So, in Sadu v. Batza,’ a decree obtained upon an agree- 
ment for a portion of the property, was held no bar to a suit 
in which the plaintiff claimed the whole of the ancestral 
property as heir of his father and brother. 

It is not necessary, however, that the partition to render 


Estoppel by 


it conclusive should be by metes and bounds. Provided conduct or by 


| e a 
ther e has been an agreement or evidence amounting to 


1 I. L. R., 5 Bom, 48; L. R, — 9 L L. R., 2 Cale., 152 (18761. 
71. A., 181; 7C. L. R., 990(1880,— ^ L L. R., 10 Bom., 2$ (15851, 
2I. L. R., 5 Bom., 589 [1880]. 5 T, L. R., 4 Bom., 37 [1879]. 
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ES 
un assent or expression of will, that will be sufficient. to 
estop the parties if there has been a change of position.! 
And if the question has been directly and substantially in 
issue in a former Suit the decree in such suit will operate 
as res judicata where the question raised upon that Issue 
has ke en decided, he status of the family having been 
declarad in the former suit? | 

In Ananta Balacharya v. Damodhar Makund,* a memo- 
randum of partition was drawn up between two brothers 
in 1864 dividing the family property in equal shares, and 
providing that, if at any time the sons did not agree, they 
should exercise ownership in accordance with the docu- 
ment, «In 1876 the plaintiffs sued the defendants father 
to recover their half share of the rent of certam property 
upon the basis of the partition, and it was held that the 
partition was proved. In 1888 the plaintiffs sued to re- 
cover possession of certain other property, and the de- 
fendants sought to attack the partition, but it was held 
that they could not be permitted to do so, a distinct issue 
having been raised and decided in the suit of 1876, although 
that suit related to different property. 

Where a partition deed between two brothers, A and B, 
provided Chat the property was only to descend to sons and 
grandsons, and upon the death of A, B sued A’s widow, 
alleging that he had been joint with his brother. and that 
by the custom of the family women did not inherit, and 
éke Court held that no euch custom was proved, and that 
the deed was an ordinary partition deed, the matter was 
afterwards held to be res judicata between the surviving 
brother and the widow's daughter. A party by his own 
neglect may be held bound by the conclusiveness of partition 
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proceedings. In Sheikh Hossein Buksh v. Sheikh Musund 
Hossein,’ the plaintiff by suit established his right to a 
9-gundas share IÑ a certain puttee., Before — pro- 
nounced, he made himself a party to cortain butwara pro- 
ceedings before the Collector, but omitted to include his 
claim in those proceedings, and was therefore unable to 
ascertain his 9-gundas share for the purpose of exeguting 
his decree upon the property. It was held that he «could 
not bring a second suit against the same partie$ to bave 
his right declared. In / — Narajan Brahme v. Ganpat- 
rav Daji” four brothers by suit partitioned certain ances- 
tral property, excluding the village of Saspade. Three ofe 
them in their plaint glaimed tHe village as not subject to 
partition, and the fourth contented himself with denying 
their right. Subsequently the grandson of the fourth*bro- 
ther sued the others for partition of Saspade. It was held 
that the matter was res judicata by the former suit, the 
plaintiff's ancestor having neglected to bring the property 
into hotehpot. The Bombay Court observe upon the 
conclusiveness of partition proceedings, which is subject, 
however, to certain exceptions, as where the property lies 
in different jurisdictions or, bemg in the possession of n 
mortgagee, is not available for distribution. ` 

Where however A, one of two joint owners, obbammed a 
decree for partition against B his co-owner, but the com, 
mission was never proceeded with, and A subsequently ob- 
tained a deeree for an account and sale of the property in 
respect of a mortgage which he held against his co-owmer’s 
share, it was held that the second decree extinguished B' 
right toredeem, and that the property was no longer ake 
— to perme under the pone decree? 


- wa: a.m — IP- — — — AÀ — — 
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2 18 W. R., 260 [1872]. Nath Dey, 4. L. R., 10 Caie., 97 
41.L. R, 7 Bom., 272 [1583]. 188231 


3 Kirty Chunder Mittler v. Anath 
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. CHAPTER VII. 
JUDGMENTS IN Rem. 


Judgments in rem—Prior to the Evidence Act—Yarakalamma v. Maramma 
n [1864]— Kanhy Lal! v, Radha Churn [1867]—Section 41 of the Evidence 
Act—Purposes for which „uch judgments are conclusive—Probate-—Com- 
petent Domestic Courts— Forcign Judgments—Matrimonial—Compoetent 
Domestic Courts—Foreign Judgments — Admiralty — Adjudications in 


matters of Prize —Foroign Judgments——J urisdiction—Insolvency, 


Tnug»subject of Judgments in Hem remains to be consi- 
dered. Much of the difficulty which surrounded this subject 
is removed by the enactment in the Evidenco Act! to be 
noticed shortly, at least so far as Domestic Judgments in 
Rem are concerned. As regards the conclusive effect of 
such judgments, their scope appears to have been much 
limited by recent decisions,’ and it is probably not inaccu- 
rate to say that such judgments operate in rem only so far 
as the judgment itself is concerned.® It will be most useful 
first, to examine fne way in which Judgments in Rem were 
régarded prior to the Evidence Act ; and secondly to notice 
the purposes for which they are now to be deemed conclu- 


. 3 Act I of 1872, s. 41. 


"s1ve.* 





— — 





2*)eMora v. Concha, L. R., 29 
Yh. D., 968[1885]; Concha v. Concha, 
L. R., 11 Ap. Ca., 541 [1886]. 

8 See pp. 30, 31, supra. 

? One thing has been agreed 
upon with regard to these cases... 
that for certain purposes, not well 
defined, the judgment is binding 
not merely inter partes, but inter 
omnes... The difficulty heretofore 
has mainly been to ascertain some 
principle upon which to rest this 
class of judgments so as to deter- 
mine what classes fall within it. 





It has often been said that judg- 
ments in rem bind all persons be- 
cause all persons are deemed to be 
parties to them, . . Still another 
ground has been taken with regard 
to Prize cases, to wit, the propriety 
of leaving the cognisance of such 
cases to other Courts having the 
more appropriate jurisdiction to 
try them. . . Again, it has often 
been said that judgments in rem 
determine status : and this 18 some- 
times put apparently in regard to 
their broadly conclusive effect. . . 
It will help, however, to an ander 
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Prior to the year 1864, the opinion appéars to have pre- Judgments in 


rem prior to 


vailed in India that, if any Court declared the status of the Evidencé 


anybody or anything, 


the validity of ‘an adoption, the par- 


Act, 


tibMity of property, the rule of descemt of a particular 
family, the divisibility of à zemindary or any other ques- 


tion of the s 


status, was conclusive against all the world.! 


° & e 
same nature, the judgment, being ne «pon : 


The Madr: as Yarakalamma 
v. Naramnin, 


Court in the year 1864 in the course of cer tain extra "judi [is;1]. 
cial observations examined the whole question, ? and came 
to the conclusion that, in the case of Judgments in Rem, 
there was a fictitious extension of the rule of res judicata in. 
the case of certain proceedings, and before the rule could 
be applied in this country, Biia y should be Mive to 
the question whether there were Courts which would yar- 
‘ant the application of the doctrine of decrees in rem. In 
1867 the question was fully considered by a Full Bench of 
the Calcutta High Court in Aanhya Lally’ Radha Churn? 
Peacock, C. J., in delivering the judgment of the Court, 
concurred in the conclusions arrived at by Mr. Justice 
Holloway, and proceeded to examine the meaning of the 


expression “in rem’ 


' and the function of actiones prejudi- 


ciales in the Roman law, the latter being*in his opinion the 
origin of the rule as to judgments on actions in which 


questions relating to status were determined. 
sald to resemble actions in rem because they’ 


tions were 


These ac- 


did not make any mention of any particular person and 


were not brought upon any o 


obligation.’ 


Actiones prejudice 
EU 


ciales dealt with questions of paternity, filiation, and other 


standing of this broadly conclusive 
character of judgments in rem to 
look to the purposes for which they 
are thus conclusive.” Bigelow on 
Kstoppel, 5th ed., pp. 45,--47. 

2 Yurakalamma v. Naramma, 2 
Mad. H. C., 276 (279) ( 1864]. 

3 Ib. per Holloway and Phillips, 
JJ. The Note in Smith's Lead- 
ing Cases, 9th, ed., Vol. ii, p. 835, 
s there oitiebsad very fully. See 


also the observations of Peacock, 
€. J., in Kanhya Dall v. Radha 
Churn, 1 W. R., 338 [1867] ; and of 
tho Judicial Committee in Joyen- 
dro Deb Roykut v. Funindro Deb 
Koykut, 14 M.L. A. 867 (373) PISTLI. 

a 7 W. "R. * 3 E (S 

4 Tb., 049. 

a 

5 Jh., 343, Just? Inst., Dk. IV 

Tit. 6, s. 13. 


JUDGMENTS IN REM. . [PART Ir. 


Kankya Lali v. questions of status. The Chief Justice pointed out that 


Radha Churn, 
[1867 |. 


there were, at that time, no suits in Indig, with the excep- 
tion of bun in the Fiigh Court in the exercise of Admi- 
ralty and Vice -Adiniralty jurisdiction, which answered to 
the actiones in rem of the Civil Law, and none correspond- 
ing with the actiones prejudiciales, and continued: “ We 
havo little to do with foreign judgments. Suits in the 
Exchequer for the condemnation of good sare not applic- 
able to this country, and it is ‘therefore unnecessary to refer 
to them.? We have not as yet any suits here for divorce 
à vinculo matrimoni so far as Christians are concerned, so 
that no questions can arise as to the effect of judgments in 
such suits," 8 | 

* Decrees by Courts of competent jurisdiction for the 
absolute dissolution of marriages are no doubt binding upon 
third parties ... This, in my opinion, is not upon the prin- 
ciple that every one is presumed to have had notice of the 
suit ... but upon the principle that when a marriage is set 
aside by a Court of competent jurisdiction it ceases to exist, 
not only so far as the parties are concerned, but as to all 
personaa........ The record, of a decree in a snit for divorce 
or of any other decree, is evidence that such a decree was 
pronounced, and the effect of a decree in a suit for a divorce 
a vinculo matrimonii is to cause the relationship of hus- 
band and wife to cease...but it is not eonelusive or even 
primá facie evidence against strangers that, the cause for 


which the decree was pronounced existed.” 


“Tt is unnecessary to consider the principle upon which 
grants of probate and of letters of administration have been 
held to be conclusive upon third parties. It would throw no 
light upon the present question, and the Indian Succession 
Act,* section 242, points out expressly the effect which they 
have over property and the extent to which they are to be 


m E. NE S. 
conclusive, n 
1 Sandar’s Just., note to ib. Act (IV of 1869). 
9 Soo Varakalamima v. Naram- 4 Act X of 1865. See Yarakea- 


sa 2 Mad. H. C., 276 (287) [1864]. lamma v. Navammea,2 Mad. H. C. 
3 Soe now The Indian Divorce R., 287. 


ab» 


“Tt is quite clear that there are no jud&ments in rem in 
the Mofussil Courts, and that, asa general rule, decrees in 
those Courts are not admissible againgt strangers either as 
conclusive, or even as primi facie, evilenw to prove the 
truth of any matter directly or Mm determined by 
the judgment or by the finding upon *eny issue raed in 
the suit — relating to status, property, or auy f other 
matter." 


CHAP. VI.] CONCLUSIVE FOR WHAT PURPOSES. 


Section 41 of the Evidence Act i is based upon tlie above Judgmonts in 
remarks. A judgment, order, or decree in order to operate tho — 
otherwise than nter partes must be a final judgment Mamm 
competent Court made in the exercise of Probate, Matri- 
monial, Admiralty, o? Insolvency jurisdiction. — * 

It is to be observed that the section is limited in its terms Purposes for 
to certain purposes for which the judgments of these Courts is BONN 
are declared to be conclusive, namely, the legal character 
to which a person may be declared to he entitled, or to 
which aperson may be declared not to be entitled, and the 
title which a person may be declared to possess in a specific 


thing. These purposes remain to be considered briefly, 


! See Yarakalamma v. Naram- 
ma, 2 Mad. H. C. R., 988, 

3 That section as amended by 
Act XVII of 18572 provides that : 
— A final judgnient order or de- 
eree of a competent Court in the 
exercise of Probate, Matrimonial, 
Admiralty, or Insolvency Jurisdic- 
tion, which confers upon or takes 
away from any person any legal 
character, or which declares any 
person to be entitled to any such 
character, or to be entitled to any 
specific thing, not as against any 
specified person but absolutely, 
is relevant when the existence of 
any sach legal character, or the 
title of any such person to any 
such thing, is relevant. Such judg- 
ment, order, or decreo, is con- 
chusive proof—that any legal cha- 


racter which it confer? accrued at 
the time when such fidgment, 


order, or decree came into opera- 
S 


tion; that any legal charaeter, to 
which it declares any such person 
to be entitled accrued to that por- 


; : . 9 
son at the time when such gudg- 


ment, order, or decree declares it 
to have acerued to that person; 
that any legal character which it 
takes away from any such person 
ceased at the time from which such 
judgment, order, or decree de- 
clared that 1t had ceased or should 
cease ; and that anything tq which 
it declares any person to be so en- 
titled was the property of that 
person at the time from which such 
judgment, order,or decroe declares 


that it had been? or should be his 


property," 


"4 — PROBATE. [PART Il. 


Probate, Aud first as to Courts exercising Testamentary and Intes- 

Competent — tate jurisdiction.. The High Courts exercise this jurisdic- 

Si hig tion under their respective charters, and certain other Civil 

Jourts in British India have jurisdiction in matters of probate 

and administration under the Indian Succession Act! the 

| Hindu Wills Act, And the Probate and Administration Act.’ 

Conclusive for Thå decrees of competent Courjs of Probate upon the 

—— testamentary character of instruments, and upon the title 

derived from a grant of probate or letters of administration, 

would appear to be conclusive upon all persons as to the 

genuineness of the testamentary instrument and the fact 

that it was executed according to the law of British India, 

and asato the legal character confer.ed upon the executor 

or administrator.* The grant, however, does not establish 

the domicil of the testator? or the fact that the dispositions 

made by the will were within the testator's power. “ The 

result,” says Mr. Bigelow, appears to be “ that it is the 

judgment of the Probate Court on the will, as distinguished 

from specific findings or facts necessarily involved therein, 

that is binding upon all persons In connection with this 

subject.the case of Concha v. Concha in the House of Lords 

and the elaborate «rguments in the Court of Appeal? deserve 

earclul study. The above observations will, it 1s conceived, 

Foroign Judg apply in the ease of Foreign Judgments in matters of 
tuens : Probate.® 


! Act X of 1865. See s. 242. See also on this subject a note by 
ve? Act X XI of 1870, Mr. Bigelow in the Law Quarter- 
8 Act V of 1881. ly Review, Vol. ii, 406, and an 


^ DeMora v. Concha, L. R., 29 — article in the Indian Jurist, 1887, 
Ch. D., 205 [1885]; Whicker v. p. 284. See Ahmedbhoy Hubibhoy 
Hume, TH. L. Ca., 124 [1858]; Con- v. Vulleebhoy Cassumbhoy, I. L, 
cha v. Concha, L. R., 11 Ap. Ca., — R., 6 Bom., 703 [1882], for observa- 


541 [1856]. tions upon judgment in rem. See 
5 Concha v. Concha, L. R., 11Àp. also the Indian Succession Act (X 
Ca., 541 [1856]. of 1865), ss. 188 & 191, and the cor- 
^ Bigelow on Estoppel, 5th ed., responding sections (12& 14) of Act 
230, 231. V of 1881. 


7 DeMora v. Concha, L. R., 29 e“ Where a will has been 
Cb. D., 269 (see especially Mr. proved and deposited in a Court 
Rivby’s argument, 281--291, where of competent jurisdiction situated 
the authorities are fully cited). . . . ina foreign country and a 
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Secondly, as to the Courts exercising Matrimonial juris- Matrimonial. 
diction. The different High Courts exercise this jurisdic- Competent 
tion by virtue of their respective charters, and certain other n" 

‘ivil Courts are empowered to exercise sych jurisdiction 
under the Indian Divoreo Act! and other Acts.’ 

Decrees of Domestic Courts in divorte cases, in distinc- 
tion to the specific necgssary findings therein and gfounds 
thereof? are conclusiv® inter omnes, but may be reopehed on 
the ground of fraud or collusiot.* Mr. Bigul8w observes that 
questions relating to the'conelussveness of deGrees in cases 
of marriage and divorce have more frequently arisen in cases 
of foreign decrees. Such cases, however, are rare in this 
country. A divorce LT by a foreign Couyt would 
probably be regarded as binding *whore the parties > were 


at the time of the suit domiciled within the jurisdiction. 


properly authenticated copy of the 
will is produced, letters of admin- 
istration may be granted with a 
copy of such copy annexed.” [Act 
X of 1865, s. 180, and Act V. of 
1881, s. 9.] Where, however, a de- 
ceased person has left property in 
British India letters of adininis- 
tration must be granted accord- 
ing to the rules prescribed in the 
Succession Act, although he may 
have been a domiciled inhabitant 
of a country in which the law 
relating to testate and intestate 
succession differs from the law of 
British India.—Act X of 1805, s, 
207. 

* Act IV of 1869: Section 2 
provides that Courts can only 
grant relief under the Act where 
the petitioner professes the Chris- 
tian religion and resides in British 
India at the time of presenting 
the petition, and can only make 
decrees of dissolution or nullity of 
marriage where the marriage has 
been solemnised in British India, 
or where the adultery, &c., has 
taken place in British India. 


a Tho Parseg Marriage and Di- 
vorce Act(X V of 1805); The Native 
Converts’ Marriage Dissolution 
Act (XXI of 1866); An Act to 
provide a form of marriage for 
persons who do not profess the 
Christian, Jewish, Hindu, Maho- 
medan, Pargee, Buddhist, Sikh or 
Jaina religions, and to legalise 
certain marriaves the validity of 
which is doubtful (Act LIT of 
1872); and the’ Indian Christian. 
Marriage Act (XV of 1872). 

9 See Bigelow on Estoppel, oth 
ed., 221. * 
* ** You ought to shew @xter- 
nally,” observed Langdale, M. R., 
in Perry v. Meddowcroft [10 Boav., 
135,9 (1846)], ** and independently 
of the proceedings in the cause 
that there was collusion or concert 
between the parties, but you must 
not wholly lose sight of the pro- 
ceedings themselves whieh are 
very ofen of sucha nature that. 
you cannot help suspecting some 

bad faith.” 

s Westlake, Private * Interna- 
tional Law, 3 16. 


Foreign judg- 
ments 


Admiralty, 


Matters of 


| Prize, 


Collision, 


\ t 


4» AIMIRALTY. [PART 1I. 


A distinction ‘has, however, been drawn in Engiand be- 
tween the decree of a foreign Court pronouncing a divorce, 
and a sentence of a treien Court pronouncing the nullity 
of a marriage.» lr Sinclair v. Sinclair, Lord Stowell ob- 
served that adultery and its proofs were nearly the samo 
in «ll cotintries, but that the validity of a marriage must 
depe nd upon the local law, and he was not piinia: to 
say that q judgment of a third country, on the validity of a 
marriage solemnise outside its j jurisdiction and between per- 
sons not its subjects, would be universally binding. The 


judgment ofa foreign Christian tribunal having competent 
jurisdiction would, however, since the case of Harvey v. 
Farnie,"in. all probability be considéred conclusive upon 


matters of marriage and divoree.® 

The High Courts of Caleutta, Madras and Bombay exer- 
cise Admiralty and Vice-Admiralty jurisdiction under their 
respective charters in maritime matters, civil and criminal, 
including Aë trial and adjudication of Prize causes. 

“The one established case,” observes Mr. Bigelow, “c 
the full operation of a judgment m rem Is an ad; dn 
of prize^or an acquittal thereof in the Admiralty ; it has 
often been determined that condemnations are conclusive 
upon all persons, not only of the title or change of property, 
but also of the findings of necessary facts upon which the 
condemnation was pronounced. And this has been held 


tp be true not only for the purposes of the judgment itself, 
‘Hut so for collateral purposes, such as questions turning 


upon a warranty of ne utrality of a shi p in a contract of 
insurance upon her, where the ship has been seized, con- 
demned and sold upon breach of such neutrality. . . . 
Cases of adjudication in the Court of Admiralty in matters of 
collision have also been thought to afford an illustration of 
the operation of judgments in rem,” ? 


! ] Hagge, 204 [1798]. 821, Harvey v. Farnie, L. R, 8 
? Sce Roach v. Garvan, 1 Ves. Ap. Ca., 43 [1882]. 
Sr., 157 [C048] ; Shaw v. Gould, 3 E. * Bigelow on Estoppel, Sth ed. 
& EF. Ap., 55 [1865]; Westlake, § 221, 222. 


CHAP. VIL] INSOLVENCY. Ast 


Questions as to the conclusiveness of jud&’ments in micis rorogn quas 
ments, 

of prize have geperally arisen in relation to the judgments 
of foreign Courts! Such judgmentshave been held conclu- 
site not only for their own proper pufposes but for other 

purposes as well, but Mr. Bigelow expresses a doubt w hether, 

since the case of Concha v. Concha, thefGndings and gr nd 
of the judgment, as distinguished from the judgmefit itself, 


would be deemed conclusive upon all the wor Id. : 


It is a condition precedent to the se intone, being treated Jurisdiction, 
as conclusive that the for eign Court had jur isdiction, * We 
think," said Blackburn, J., i Castregque v. h wrie,” “the in- 
quiry is, first, whether the subject-matter was so situated 
as to be within the lawful control of the State der the 
authority of which the Court sits ; and secondly, whether 
the sovereign authority of that State has conferred on the 
Court jurisdiction to decide as to the disposition of the 
thing, and the Court has acted within itt jurisdiction. If 
these conditions are fulfilled, the adjudication is conclusive 
against all the world.” 

Insolvency jurisdiction is exercised by the High Courts tisolvenes. 
of Calcutta, Madras and Bombay under their Pespective 
charters, and by the Mofussil Courts under-Cha pter AX of 
the Code of Civil Procedure. The judgment of . d Compe- 
tent Court in matters of Insolvency wogld appear to be 


" » e * 8» LEN 
conclusive only for its own proper purposes and objects as 
defined by the enactments fron? which the Court deriyes 


jurisdiction. = 


t Bigelow on Estoppel, 5th ed. 
292. Sce Bernardi v. Motteux, 2 
Doug., 574 [1781] ; Hughes v. Cor- 
nelius, 2 Sm. L. Ca., 9th ed., 825 
132 Car. Il}; The Helena, 4 Rob. 
Adm., 3 [1801], the case of the cap- 
ture and judicial sale of an Eng- 
lish ship at Algiers. See Godard 
v. fray, L. R, 60 Q. B., 159 (145) ; 
Schibsby v. Westenholz, L. R, 6 
Q. B., 152—159 [1570]. 


3 Bigclow on Estoppel, 
242. 


.* 4E. & I. Ap., 414 (429) [remo 
see Cammell v. Sewell, 3 H. 4 
N., 617; 8.C., 5 H. & N,, u 
Tho question of the conclusiveness 
of the sentences of foreign Courts 
of Admiralty in matters of Prize 
is discussed at length in phe notes 
to Sipith’s Leading Cases, 9th ed., 
vol ii, SS2--S96. 

4 See Westlake, Chapter VI, as 
to the effect. In England of Foreign 
Adjudications "iu Ensolvency. 


458 FOREIGN JURGMENTS IN REM. [PART 1I. 

As already mentioned, the expression “Judgments in 
Rem " does not occur in the Evidence Act, and in this 
country the number gnd scope of such judgments appears 
to be extremely limited. Itis a matter of some doubt how 
far Foreign Judgments in Item are to be held as governed 
by the principles exomined in the following chapter. 


CHAPTER VIII. 
|». * 
FonEIGN JUDGMENTS IN PERSONAM. 


Principles upon which foreigt judgments arc enforced—-The matter rest? upon 
the ground of duty or obligation —Implied , contract — hy FEuglang tho 
merits may not be examined —Definitions—Suita to which foreign judg- 
monts may operate as a bar—Suits brought to onforce foreign judg- 
monts—Judgments of the Courts of Native States— Conflicting opinions 
in Bombay and Madras~Amendment of s. 14 of the Codo— Leading 
principles and Indian decisions—(«) Judgment must bo final and conclu- 
sive— Nouron v. Freeman [1539]—Pondency of appeal--(b) Yay bo im, 
peachod as contrary to natural justigo--Propositions. in Schibsby v. 
Westenholz (1870]— Voluntary waiver of objection to jurisdiction -,Madras 
decisions— Where submission not voluntary—J'«rry & Co. v. Appasami 
Pillai [1880] Limitation. Act, s. 14—-Contract made by traveller in 
foreign country —Madras decisions—Where defendant has had no oppor- 
tunity of making defence and Court has no jurisdicfion- Joint Stock Com- 
panies—Copin v. Adamson [1874] —Bombay decisions—Mxecution of 


foreign decree—(c) May be impeached on the ground of fraud — 4 boulo 


v. Oppenheimer [1883] —VExecution refused on the ground of —(4) Rule in 
England that merits may not bo oxamined—Reason for tho English rulo— 
Suggested rule in India. 


THE principles upon which Foreign ‘Judgments are cn- 
forced rest upon the proposition that rights acquired under 
the law of one civilised State ought to be recognised in all 
other civilised States. Itis, however, (in the case of foreign 
judgments Zn personam) the right'acquired under the foreign 
judgment, a right which has, by virtue of the judgment, 
been ascertained as existing, rather than the foreign judg- 
ment itself, which is recognised. In Selubsby v. Westen- 
holz, Blackburn, J., observes that such judgments are not 
enforced upon the principle of “ that which is loosely called 


‘comity, " but that the matter rests upon the ground of 


4 


duty or obligation. 
* [t is not," said the same learned Judge in — v. 
(Gray, “an admitted principle of the law p" nations that a 


Principles 
uponewhic hy 
Foreign Judg- 
ments nre en- 
forced, 


The matter 
rests upon the 


ML. R., 6 Q. B., 155 (159) [1870]. 9 L. Ra 6 Q. B., 139 (148) [1870]. 


"LOO [PART II. 


gr —— State is bound to enforce within its territories the judg- 

ment of a foreign tribunal. Several of the continental 
nations (incl uding France) do not enforce the judgments of 
other countries, unless there are reciprocal treaties to that 
effect. But in England and those States which are gov- 
erned by the Commen Law, such judgments are enforced, not 
by virtue of any treaty, nor by virtue of any Statute, but 
upon à principle very well stated by Parke, B., in. Wil- 
liams v. Jones.“ Where a Court. of ecnipetent jurisdiction 
has adjudicated a certain sam to bé due from one person to 
another, a legal obligation arises to pay that sum, on which 
an action of debt. to enforce the judgment may be main- 
tained. «It is in this way that the jadgments of f foreign 
and colonial Courts are supported and enforced." 

The same principle is stated in another form by Brett, 
M. ht, in Grant v. aston? where it was contended that a 
foreign judgment created a liability of an inferior degree. 
“An action upon a foreign judgment may be treated as an 
action in either debt or assumpsit; the liability of the de- 
fendant arises upon the ¿implied contract to pay the amount 
of the foreign judgment." 

It is now considered established in England that the 
Courts do: not sit to hear appeals from foreign tribunals;? 
the presümption being that a Court of competent juris- 
diction has given a right judgment,* and it is now settled 


FORRIGN JUDGMENTS IN PERSONAM. 


Implied 
contract. 


In England the 
merits may not 
bo examined, 


^5 13 M. & W., 633 [1845], an ac- 
tion of debt inn the judgment of 
à County Court. See Russell v. 
Smyth, 9 M. & W., 819 |1812] an 
action for costs awarded by tho 
sourt of Session in Scotland in a 
suit for divorce, the defendant who 


dence of a debt and liable to be 
impeached. See Walker v. Witter, 
1 Dougl.,1 (5) (1778] per Lord Mans- 
field ; Hall v. Odber, 11 East., 118 
(124) 1809], per Lord Ellenborough; 
Houlditch v. Doneyall, 2 Cl. & F., 
470 (477) [1824], per Lord Broug- 


was resident in England having 
entered an appearance. 

? L. R, 13 Q. B. D., 302 [1883], 
see bhavanishunkar Shevakram v, 
Persudri Kalidas, Y. L. R., 6 
Bom., 292 [1882]. Foreign judg- 
ments In personas. were at, first 


regarded only as primá facie evi- 


ham; Smith v. Nicholls, : Bing. 
(N. S.), 208 (221) (1839], per Tindal, 
O. J. 

3 See Trafford v. Blanc, L. R., 36 
Ch. D., 600 (617) [1887]. 

* Per Lord Bramwell in Nowrsion 
v. Freeman, L, R., 15 Ap. Ca., 15 
[1880], 
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that where a foreign judgment has conclusively established 
the existence of a “debt, the merits may not be examined, 
and the judg oment can only be attaeked on the ground of 
fraud or want of jurisdiction.’ *. 

A foreign Court is defined in the Court T, Civil Proce- 
dure as a Court situate beyond the linvts of British India, 
and not having authority i in British Ladin nor established 
by the Governor-Gentral in Council ; ; and. a forel gie jndg- 
ment is the judgment of sucl?a Court.’ + Wheita foreign 
judgment is relied upon? the praduction of the judgment 
duly authenticated is presumptive evidence that the Court 
which made it had competent jurisdictiqn, unless the cons 
trary appears on tho record, but the presumption, may be 
removed by proving the want of Jarisdiction.® 

There is, however, a distinction between suits brought bv Buits to which 
a foreign judg- 


ment may opor- 
ate as a bar, 


Definitions, 


a party to enforce a foreign judgment, and suits where the 
defendant sets up a foreign judgment by,way of defence. 
The rules applicable to the latter class of cases are to be 
found in section 14 of the Code of Civil Procedure, which 
permits such a judgment, when pleaded in bar of a suit, to 
be examined upon the merits and impeached, if it appears 
on the face of the proceedings to be founded on an incor- 


reet view of international law or of any faw in forece in 


! In Sreehuree Dukshee v. Gopal 8 See Act XIV of 1882, ss, 2, 13, 


Chunder Samunt [15 W. R., 500], Expl VI. See also Act 1 of 1872 
the general rule is stated as fol- — ss. 78 (cl. 6), 82, 86; (nee Ma- 
lows: “ Foreign judgments must, homed Sarkar v. Tarini’ Churn 
in order to be received, finally  Chuckerbati, I. L. R., 14 Cales 


546 (upon s. 86). See also the Ex- 
planation to s. 12 of the Code: 
“The pendency of à suit in a 
foreign Court does not preclude 
the Courts in British India from 
trying a suit founded on the same 
cause of action”; ss. 229, 929] 
to the execution. in British 


determine the points in dispute, 
and must be adjudications upon 
the actual merits; and they are 
open to be impeached upon the 
ground that the foreign Court had 
no jurisdiction, whether over the 
eause, over the subject matter, or 
over the parties, or that the de- as 


fendant never was summoned to 
answer, or had no —— of 
making his defence, or that the 
judgement was "ii stes ob- 
tained " [1871]. 
3 Act XIV of 1882, s. 2. 


India of the decrees of Churts of 
Native States: s, 301 as to Comunis- 
sions issued by foreign Courts ; s 
430-—44 as to suits by Aliens and 
by or against Fpreign and Native 
Rulers. 


Suits brought 
to enforce 
foreign judg. 
ments, 


Judgments of 
the Courts of 
Native States, 


Conflicting 
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British India, orif it appears to be contrary to natural jus- 
tice, or to have been obtained by fraud, or if it sustains a 
claim founded on a breach of any law in force in British 
India. NE. | « 

In the former class of cases the rule, as established in 
England and recogwised to a great extent in this country, 
has beea, until the enactment of Act VII of 1888, section 5, 
that foreign judgments sought to be enforced by suit were 
not to be itmpeachéd upon the merits. This enactment is to 
be traced to à conflict between the High Courts of Bombay 
and Madras as to the weight to be attached to the decisions 
of the Courts of Native States. 

It wes held in Bombay that no suit was maintainable 
founded upon the judgnient of a Court situate in a Native 
State, and that the Courts of British India cannot enforce 
the decrees of any Native Courts except in the manner pro- 
vided by section 434 of Act X of 1877,! and it was even 
doubted whether suits on foreign judgments were maintain- 
able at all in the Civil Courts of India. 

In Bhavanishankar Shevakram v. Pursadri Kalidas,? 
the Court observed : “If it had been intended that suits 
should be brought the Civil Courts on foreign judgments, 
it might kave been expected that such suits would be ex- 
pressly provided for. It cannot be said that the question 
of foreign judgments escaped the notice of the Legislature ; 
for by section 14 of Act X of 1877 a foreign judgment Is 
allowed to be pleaded in bar, no doubt on the principle that 
‘nemo debet bis verart pro eüdem. caust. But the Code 
contains no provision for making a foreign judgment an 


— — — — — — 


1 Section 229B. of Act XIV of 
1882: ** The Governor-General in 
Council may, from time to time, 
by notification in the Gazette of 
India (u) declare that the decrees 
of any Civil or Revenue Wourt, 
situate in the territories of any 
Native Prince or State in alliance 
with Her Majesty..and not estab- 
lished or continued by the author- 


— mAM . 7 — — — — 





ity of the Governor-General in 
Council, may be executed in 
British India as if they had been 
made by the Courts of British 
India, and (b) cancel any such de- 
claration. So long as such declara- 
tion remains in force, the said 
decrees may be executed accord- 
ingly.” 


? I. L. R., 6 Bom., 292 [1882]. 
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e 
engine of attack, as well asa means of defence. It is not 
necessary, howeyer, for us to express any general opinion 
upon this question. The reports sgow that suits on the 
judgments of the French Courts in Intlia have been enter- 
Lis by the Calcutta and Madras Courts ; and we are not 
by any means to be understood as saing, that those suits 
were improperly enterjained. What we are now edheerned 
with is the judgments of Courts situate in Native States, 
We cannot find in the reports a single instance in which 
a suit founded upon the judgmertt of sucha C ourt has been 
entertained by a Court in British India. . . ., It may now 
be taken as established that a Court ahidi entertains a 
suit on a foreign jadgment cannot institute an» inquiry 
into the merits of the original :etion or the propriety of 
the decision. It can feel no confidence that it is doing 
justice between the parties, except in so far as such con- 
fidence is based upon its general belief that the tribunals 
of the foreign State ordinarily conduct judicial Inquiries 
with intelligence and regularity. Are we justified in re- 
posing such confidence in the tribunals of Native States ?” 
and in Himmat Lal v. Shivajirar,' the same view was taken. 
The contrary opinion, however, prevailed in the Madras 
Court? In Sama v. Annamalai, where the cases nro review- 
ed, the Court observed: “ These cases are «ufficieftt to shew 
that the Civil Courts of this Presidency do entertajn suits 
brought upon foreign judgments, whether of the Coyrts of 
Native States, or of the French Courts having jurisdig- 
tion in the French territories in India. And the law bo- 
ing thus established in this Presidency, it is perhaps too 
late to consider whether it may sometimes be unsafe to 
enforce it. . . . It would be strange if the law allowed a 
foreign judgment to be ple 'aded asa bar to a suit, but not as 


— — — — — — — — — — — —— — — — —— — — — — 
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27. L. R., 8 Bom., 593 [1881]. thavu v. Aocheri Pilo, I. EA R. 6 
Mad., 191 [1883], (where it was 

2 Sce Sama v. Annamalai, I. L. held that a suit upon a foreign 
R., 7 Mad., 164 [1883]; Kaliyu- judgment is not cognisable by a 
gam Chetti v. Chokalinga Pillai, Court of Small Causes), Mathappa 
I. L. R., 7 Mad., 105 [1883] ; Ana-  Chettiyv. Chellappa Chetti, Y. L. R., 
kattil Narayana Krishnan Kar- 1 Mad., 196 [1 376}. 
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a cause of action... . . The learned Judges in the Bombay 

case draw a distinction between a judgment of a French 
Court and that of a Native State ; but we are not aware 
ofany principle of law upon which such a distinction could 
be maintained. . . . No distinction is made in any part of 
the Cade between the judgment of a French Court and that 
of a Cotgrt of a Native State.” 

It was, apparently, with a view to reconcile the above 
Te v opinfohs «s to the respect to be shewn to the 
Courts of Native States! that the Legislature enacted sec- 
tion 5 of Act VII of 1888.? It is not to be apprehended, 
however, that it was intended to depart from the rules 
established in fingland as to the conctusiveness of foreign 
judgments, but rather to give the Court discretion in cor- 
tain cases to inquire into the merits. * We are clearly of 
opinion, " observed the Madras Court in Fazal Shau Khan 
v. Gafar Khan; ** that it was not intended by the Legisla- 
ture, when amending section 14 of the Code, that parties 
to an action on a foreign judgment should have the right 
to have the case re-heard. All that the section says is that 
the Judge is not to be precluded from inquiry into the 
merits.” d 

Ft is to be noticed that, whereas the rules applicable to 
foreign judgments which are pleaded in bar of suits are 
` 4aid down with tolerable definiteness by section 14 of the 


.3 «Mhe proposed addition to 
s. 14 has reference to the con- 


any foreign Court in Asia or 
Africa, except a Court of Record 


flicting rulings of the High Courts 
with respect to suits in British 
India on judgments of foreign 
Yourts, and is designed to remove 
one of the objections to such suits 
being maintainable,” Report of 
the Select Committee on the Bill 
to amend the Code of Civil Proce- 
dure and the Limitation ` Act. 
Gazette af India, March 17, 1858, 
p. 2S. c 

2 * Where a suit'?1s instituted in 
‘British India on the judgment of 


established by Letters Patent of 
Her Majesty or any predecessor of 
of Her Majesty, or a Supreme 
Jonsular Court established by an 
Order of Hcr Majesty iu Council, 
the Court in which the suit is insti- 
tuted shall not be precluded from 
inquiry into the merits of the case 
in which the judgment was pass- 
ed." Act XIV of 1882, s. 14 as 
amended by Act VII of 1888, s. 5. 


8 I. L. R., 15 Mad., 82 (18 1]. 
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Code, no provision exists (apart from the amendment intro- 
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duced by section 5 of Act VII of 1888) with referenco 
to suits brought to enforce foreign judgments. It becomes 
necassary, therefore, to summarise the principles laid down 
in the, English cases, and to notice the decisions of the 


Indian Courts. 


The first principle ig that a foreign judgments must 
finally and conclusivelf (subject to an appeal to a hfgher 
Court) settle the existence of the debt «o as*to måke it ites 
judicata between the partfes. 


$ e 
r, " e 


a, | 
The judgment must have 


been pronounced causd cognit&, and must be final and un- 
alterable in the Court which pronounced it. But a foreign 
decree is not final when it can be abrogated or vawed by 
the Court which pronounced itt — * 


? 


“The principle, ' 


N a 
observed Lord Hersehell in Nowvzon 


v. Freeman, “upon which I think our enforcement of 


foreign judgments must proceed is this : 


that in a Court of 


competent jarisdiction,® where, according to its established 
procedure, the whole merits of the case were open, at all 
events, to the parties, however much they may have fail- 
ed to take advantage of them, or may have waived,any of 
their rights, a final adjudication has been eriven that a debt 
or obligation exists which cannot thereafter in that Court 
be disputed, and ean only be questioned in an appéal to a 


higher tribunal. 


In such a case it may well be that, in 


giving credit to the Courts of anothpr country, we are pre- 

pared to take the fact that such adjudication hag been made, 
e » . '* a . «e. 

as establishing the existence of the debt or obligation. Bat 


t Nounion v. Freeman, L. R., 15 
Ap. Ca., 1 [I889], where a de- 
cree obtained in an *‘ executive” 
or summary proceeding in the 
Spanish Courts, in which only cer- 
iain limited defences can be set 
up, (the Courts having jurisdiction 
ina “plenary” action to enter- 
tain and dispose of all and every 
plea the defendant may uree, and 
to re-try those pleas which have al 


C, LE 


ready been put forward,) was held 
not to be a conclusive adjudica- 
tion. See L. R., 35 Ch. D., 704; 
L. R., 37 Ch. D., 244. See also 
Patrick v. Shedden, 2 K. & B, H 
[1853]. ° 

3 L. Ra 15 Ap. Ca., 1 (9). 

8 In Bahabhat v. Narharbhat, 
I. L. R., 13 Bom., 224 [1888], the 
question of what. is a competent 
foreign Court is considered. 

' ° a0 


e 
(a) Judg- 
ment must ba 
final and con- 
clusivo. 


Nouvion a. 
Freeman 
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where, as in the present caso, it. . . may thereafter be 
declared by the tribunal which pronounced it that there is 
no obligation and po debt, it appears to me that the very 
foundation upon which the Courts of this country would 
proceed in enforcing a foreign judgment altogether fails." 

Pendengy of It is*to be- obstrved that the pendency of an appeal in 

— à foreign Court is no bar to a suit upon the judgment 

which i 1s the subject of the appeal. “In order to its re- 

ceiving effect A " said Lord Watson in the case last 
cited, “ : a foreign decreé need not be final in the sense that 
it cannot bé made the subject of an appeal to a higher 

Court ; if appeadable, the English Court will only enforce 

it, sukject to conditions which wl save the interests of 

those who have the right of appeal." 

In Scott v. Pilkin — the Court expressed an opinion 
that the pendency of an appeal in a foreign Court might 
afford ground: for the equitable interposition of the Court 
to prevent a possible abuse of its process, and upon proper 
terms to stay execution in the action, 

( May beim- Upon principles of natural justice, a foreign judgment 

poaae may be impeached, upon the ground that tho Court was 

naturaljustice. without jurisdiction to try the ease, or that the defendant 
| had not^been summoned. 
In Schibsby v. Westenholz* the Court of Queen's Bench 
laid down certain propositions as to jurisdiction. Their 
Lordships observed :— 

Where defeng- “If the defendants had been, at the time of the judg- 

aut is a sub- 

oct of, ment, subjects of the country whose judgment is sought to 
be enforced against them, we think its laws Mit have 
bound them. 

orrosidont i, — * Again, if the defendants had been, at the time the suit 

a foreign coun- 

try,’ ‘ag commenced, resident in the countr y, so as to have tho 

benefit of its laws protecting them, or as it 15 sometimes 

expressed, owing temporary allegiance to that country, we 


think its laws eui have bound them. . ... 


2B. & S.A] (41) [1862]. 
IL. R., 6 Q. B., 155 (161) [1570]. See Act XIV of 1882, s. 14 (e). 
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* Again, we think it clear, upon principe, that if a posce plajn- 
selects 
son selected, as plaintiff, the tribunal of a foreign country foreign tribu- 
as the one in which he would sue, he pould not afterwards ™ 
say*that the judgment of that tribunat. was not binding 
upon him." 
Their Lordships, referring to the case'of. General Steam Effect of de. 


fendaht ap- 
Navigation Co. v. Guillou’ also observed: “It «ill be pearing and 


seen that those very learned J udges, besides expressitig an — "e 
opinion conformable to ours, p , exprdssed. one to the 
effect that the plaintiffs in that suit did not put themselves 

under an obligation to obey the foreign judgment merel y. 
by appearing to defend db against tt. . . . We 

think it better to leave*this question open, and to express no 
opinion as to the effect of the appearance of a defendant, 

where it is so far not voluntary, that he only comes in to 

try and save some property in the hands of the foreign tri- 

bunal. But we must observe that the deciston in De Cosse 

Brissac v. Rathbone is an authority that where the de- 

fendant voluntarily appears and takes the chance of a 
judgment in his favour he is bound." 

In Kandoth Mammi v. Neelancherayl,> the defendants Voluntary 
waiver of ob- 

were permanently resident in British territory, and the jection to 
bond upon which they were sued was executed ih, British mmn, 
territory and upon a British stamp ; the person in whose 

favour they executed the bond was a resident of. both 

British and French territories, though in the bond heswas 
described as residing in the latter only, and the bond 
stipulated that the defendants should take the money to 

him and pay him within a fixed time. The defendants 
contested the suit unsuccessfully in the: Mahé Court. In 

a suit upon the judgment of the French Court, the question 

of the French Court’s jurisdiction was raised. The High 

^ourt observed: * The facts are that the defendant ap- 

peared in the Court at Mahé, defended the suit, and made 


* 11 M. & W., 877 [1843]. * 8 Mad. H. C., 14 [19575]. See 
Fazul Shau Khan, v. Ca, far Khan, 


? 6 H. & N., 301 [1861]. J. L. R., 15 Mad., 82 [1891], 


468 FOREIGN JUDGMENTS. | PART II. 


no objection to ;he jurisdiction. Whether in such circum- 
stances the objection can afterwards be taken in an action 
upon the judgment; is a point stated to be still open by 
Blackburn, J«, in'Schibshy v. Westenholz,' but the opiaion 
of the learned Judge is plainly that it cannot. We think 
that justice requites us to hold that a man who has thus 
taken the chances of a judgment in his favour which would, 
if obtained, have relieved him from : all liability, is equitabi y 
estopped from afterwards sotting up the objection.” 


Where defend- In Nallatambi M. ubi» V. P asd Pillai? Ponnu- 
at takes th 
chit Sami and his f: ather, British subjects residing and domicil- 


cidementin ed in British Intia, executed in favour of the appellant a 
his favour hond htypothecating immoveable property in British India 
bat not registered. The appellant obtained an ex-parte 

— upon the bond in the French Court, but his suit up- 

on the foreign judgment was dismissed in the Subordinate 

Judge’s Court on the ground that Ponnusami had no notice 

of the foreign sulte Ponnusami then brought a suit in the 

French Court to have the ex-parte decree set aside tak- 

ing no exception, as he might have done, to the jurisdic- 

tion of«the first Court, but pleading want of registration 

and limitation. The French Court held that the bond hav- 

ing, as iti appeared to the Court, been executed in. French 

territor y, the law of British India as to registration and 

* limitetion did not apply. Tho ex-parte deeree was there- 

fore affirmed on the nrerits, and on appeal this decision 
was upheld. The appellant then sued in the Subordinate 
Judge's Court to recover the amount decreed by the French 
Courts, To this suit Ponnusami pleaded limitation, that 
the French Court had determined the place where the con- 
tract was made upon a consideration of probabilities and 


a. 


not upon direct evidence, and that the bond having been 

made by British subjects, domiciled in British India, relat- 
à a | 

ing to property in British India, the French Courts had no 


! L. R. 60. B., 155 (162) [1870]. See Kaliyugam v. Chokalinga, I. L, 
3] L. R. 2 Mad., 400 [1550]. — R., 7 Mad., 105. [1883]. 
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jurisdiction. The contention as to jurisdicgion was upheld 
by the Lower Appellate Court. . 

The High Court observed: “The Muyicipal law of France Nallatambi 

Mudahar v, 

has force only within its own territory. "A judgment pass- Ponnusami ` 
ed under that law can be enforced i in British Courts only FH DU 
i virtue of principles of internationab.law whith Shave 
extra-territorial operation ; >” and referred to the prigeiples 
upon which foreign judgments are enforced as stated in 
Russell v. Smyth,' Williams v. Jones, and Schibshy v. v. Westen- 
holz? remarking that these principles have been adopted 
by the Courts el British India and recognized by tho 
Legislature, and that jurisdiction over the defendant is an 
indispensable condition. à 

“ We can find no principle for holding,” proceeded their 
Lordships, * that the mere possession of property* in a 
foreign country would, by reason of the protection enjoyed, 
confer on the Courts of that country jurisdiction over a 
foreigner, neither domiciled nor resident therein, in respect 
of matters unconnected with the property. Buta foreign- 
er, although he may not owe allegiance to a country or 
be under the jurisdiction of its Courts, may nevertheless 
equitably estop himself from pleading that the Courts of 
that country had not jurisdiction over him. In suing as “u 
plaintiff in the Court of the country to whieh he wos no 
allegiance, he has voluntarily submitted to ifs jurisdigtion, 
and ho cannot afterwards object to dhe validity of the judg- 
ment of the Court on the ground that it had no jurisdiction . 
over him." j 

Upon the contention that the French Courts had come Proceedings 
to a wrong decision upon the question of fact as to where ea 
the contract was made, the Court observed: “It is not "ee" 
in our judgment a sufficient ground for impugning the 
judgment of a foreign Court which ordinarily proceeds 
in accordance with the recognised "nen of juli 1al 


m all E* 009 qe a — — —— — aola (J| UR aT Sr — — — — — GE GR eos NS 0 ne ott aN M oT P Se —— —— — ⸗ — — — ee a a et — — — —— —— — — — 


1 0M & W., SIO [1842]. 9 L. R., 6 Q. B., 159 [1870]. 
2 ]13M& W.. 633; (5.C.) I4 L.J. 4 See, however E Becquet v. Maec- 
Ex.) 145 [1845]. Carthy, A3. & Ad., 951 [1831]. 


t 


Limitation, 
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investigation, t& show that in the particular instance its 
procedure may have been irregular. . . if there was irregu- 
larity, we could not old it a sufficient ground for refusing 
respect to the qudzment." e 

And as to tbe question of limitation, their Lordships re- 
marked? Ii is do doubt a highly equitable doctrine that 
a contract should, in all its incidents, be governed by the 
law of the country where it is made ; but, where limita- 
tion is morely prolfibitive of the med and not destruc- 
tive of the right, the judgment of a foreign Court is not 
open to objection on the ground that a suit on tbe contract 
would be barred by the law of limitation applicable in the 
country where the contract was made. It is unnecessary 
for us to consider whether the judgment of a foreign tri- 
bunal would be enforced if it was based on a right which 
had become extinct under a law of limitation in the country 
in which the contract was made, and the party sought to be 
charged therewith had remained subject to that law.” 

The rule, however, is otherwise where the submission to 


jurisdiction is not voluntary. Where a party defends a 


suit in a foreign Court merely to escape the inconvenience 
of being made hable to arrest and attachment of property 
in foreign territory, protesting at the same time against 
the assumption of jurisdiction by the foreign tribunal, the 
foreign judgment does not constitute a valid cause of ac- 
tion in the Courts of Beitish India. 

In Parry à Co. v. Appasam Pillai! the plaintiffs sued 
in the Pondicher ry Court to recover the price of certain 
indigo alleged to have been sold by them to the defend- 
ants at Colbie and obtained a decree. The defendants, 
who were merchants residing and carrying on business at 
Madras, and who were not alleged to have ever resided in 
French territory, or to have ies: in any manner the 
protection of the law of France, appeared and denied the 
jurisdiction of the French Court, This plea being disal- 
lowed, they contended apn the merits that they had not 
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JT, L, R. 3 Mad., 107 [1880]. 
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bought the indigo from the plaintiffs. Judgment being 
given against them the defendants appealed,, but did not 
again raise the question of jurisdiction. , The appeal having 
been dismissed, the plaintiffs sued in the. High Court basing 
their claim upon the foreign judgment and upon the alleged 
sale and delivery of the indigo. The.defendants pleaded 
jurisdiction and limitation. Mattusam: Ay yar, Je, refor- 
ring to Lloyd v. ( HAbert,! held that there was no sphelal 
forum at Pondicherry, that the defendants had thot sekect- 
ed the tribunal? or votuntarily ‘submitted *to the juris- 
diction as was done in Kandoth Mammis ctse,* but upon | 
the merits found for the plaintiffs holding that they weré 
entitled under section 14 of the Limitation Act tp deduct 
the time spent in litigation in theelrench Courts. 

This decision was reversed upon the last ground. "Upon Parry & Co. v. 

ae i — EN Appasami 

the question of submission to tho jurisdiction, the Court Pillai | 1880]. 
referred to Nallatamln  Mudaliar v. Ponnusame Pillars 
and Aaaudoth Mamma v. Neelancherayl,’ observing, “ the 
tribunal was not the Court of the appellants’ choice ; by 
their protest they warned the respondents that they would 
not allow that the proceedings were everywhere effectual. 
To escape the inconveniences which wquld attend a judg- 
ment against them if at any time they or theig property 
might be found in French territory, they defteaded the 
suit and sought a reversal of the decision.* It would have, 
been idle to repeatan objection which they were aw: are the 
French Courts would not entertain, but n is nothing 
to shew they abandoned their right to insist on it, should 
the necessity for doing so arise —— i 

Upon the question of limitation, the Court held that the Limitation 
French Courts were not from defect of jurisdiction or — 
otherwise unable to entertain the claim, but had passed 
decrees which were effeetual in French territory ; the 
provisions of section 14 of the Limitation Aet did not 
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16B. & S. [1864]. See the re- 894, per Parke, B. [1543]. 
marks of Willes, J., at p. 133. *? 5 Mad. H. C., 14 [1875]. 

9? Sco General Steam Navigation * I. L. R., 2 Mad., 409 [1870]. 
Co. v. Guillou, 11 M. & W.at y. 5 § Mad. H. C. R ; 14 [1875]. 
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therefore apply, and the claim on the contract was barred 
by limitation, observing at the same time: “ We desire 
to be understood ag expressing no opinion whether, under 
any circumstanges,. chose provisions allow the deduction, of 
the period occupied by litigation 1n foreign Courts." 

The question whef&er a traveller passing through a foreign 
country and incurring a debt, thereby becomes subject to 
the ‘jurisdiction of the Courts of that country, and there- 
ford is under an'obligation to obey their judgment, has been 


answered in the negativesin this éountry. 


Madras doci- 
&lons, 


In Schibshi v. Westenholz,! Blackburn, J., observed : ** If 
at the time when the obligation was contracted, the defend- 
ants were within the foreign country»but left it before the 
suit was instituted, we skould be inclined to think that the 
laws of that country bound them; though before finally de- 
ciding this we should like to hear the question argued." 
These observatians, however, were considered to refer to a 
defendant domiciled and resident in a foreign country who 
had left it after making a contract. 

In Mathappa Chetti v. Chellappa Cheti it was held that 
the mere, making of a contract within the jurisdiction of a 
foreign Court doer not give the Court jurisdiction over a 
defe dank. neither domiciled or resident or possessing pro- 
perty in the foreign State; and in Dangarusani? v. Balasub- 


„ramanian,* the opinion is expressed that no obligation would 


be incurred under the above circumstances, Jousillon v. 
Rousillon® being relied upon 1n support of this view. Re- 
ferring to that case Shephard, J., observed : “ Although not 
an authority for the main contention, this Judgment would 
tend to support the proposition that the French Court might 
have had poumon if it had been proved that it was 


1 L. R., 6 Q. B., 155. sident there at the time when the 
2 In Rousillon v. Rousillon, L. contract was entered into? The 
R., 14 Cu. D., 351 (357) [1880]. Fry, — place where the contract is to be 
J., observed upon this passage: performed is a very material cir- 
“Does not Mr. Justice Blackburn — cumstance.” 
refer there to à casual unexpected * 1. L. R., 1 Mad., 196 [1976]. 
leaving of' the foreign country by * I. L. R., 13 Mad., 496 [1890]. 
a person who was permanently re- 5 L. R., 14 Ch. D., 351. 


, 
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intended that payment should bo nds at Karikaf, and 


the decision in Mathappa Chetti v. Cheflappa Chetti} is in 


nowise inconsistent with that proposition.” No definito 


opinion was, however, expressed updn,the latter point as it 
was found that the defendants had had no notice of the suit. 

Where a defendant has no opportuyity of m Wing a de- 
fence, and does not reside within the jurisdictiqn of the 
foreign country, and “the cause of action has ariséa eut of 
that E A the judgment imposes ne duty on the de- 
fondant to pay the sumedecreed, * . 

In Hinde and Co. v. Ponnath Bryan,’ the plaintiffs sued 
on a bond executed by the defendant, in Tavour of one 
Bavachi and assigngd by him'to the pl: üntiffs, and the de- 
fendant set up a decree in the Mahé Court showin g a debt 
due by Bavachi to him. It appeared, however, that the 
cause of action in the suit in the Mahé Court did not arise 
at Mahé, and that the defendant Bavaehi did not reside or 
carry on business there. The Madras Court held "pon re- 
view that the foreign judgment could not be allowed. to 
operate so as to bar the suit upon the bond, as there was 
no circumstance in the case which could give the French 
Court jurisdiction or impose upon the defendant! a duty to 
obey the judgment. In that case, however, the defendant 
appeared to have been served regularly, and tho, judgment 


Foreign judg- 
ment contrary 
to hatural 
justice, whore 
defendant not 
subject, to 
qurisdiction 
and has had no 
opportunity 
of making a 
defence. 


proc ‘eeded solely upon the ground of want of jurisdiction 
e d 


in the Mahé Court. 
In Srechuree Dukshee v. G opal Chunder Samus,’ the 
parties were not subject to the jurisdiction of the Chander- 
nagore Court, the subject-matter of the suit and the cause 
of action being in Calcutta, and in addition there was no 
proof that summons had been served on the defendants, or 
that they had a fair opportunity of making their defence. 
In respect of the transactions of a Joint Stock Company 
formed for the purpose of carrying on business in a foreign 


1T. L. R., 1 Mad., 196 [1876]. $8 15 W. R., 500 [1871], where the 
92 T. L. R., 4 Mad., ph M rules as to foreign jyglgments are 
see Act XIV of 18:22, s. 1 stated. s 


Jomt Stock 
Comparies, 


Bombay deci- 
sions, 


— —— A. — — ———— — — 


474° FOREIGN JUDGMENTS. [PART IL 


‘country, the opinign has been expressed that the sourts of 
that country may, ‘under certain circumstances, have j juris- 
diction over a member pf the Company, thdugh he is not a 
subject of, or domicild i in, or temporarily resident in the 
country, at the time of the suit. Such members of a Joint 
Stock Company are, in'this view, bound by the law of the 
country where the business i is carried on, in respect of all 
the transactions of the Company, though they have received 
no netice df the-procecdings.’ The better opinion, how- 
ever, appears to be that a defondan& is entitled to notice. 

The two viows are illustrated in the case of Copm v. 
Adamson? There Kelly, C. B., observed : ** The defendant, 
as a shareholder in a foreign Vompany,, becomes entitled to 
all benefits resultin g from the possession of the shares ; sure- 
ly it is very reasonable that. . . he should elect a domicile, 
and that if he does not, one may be elocted for him, at which 
process, if necessary, may be served." Bat the majority of 
the Court dissented from this view, observing that they could 
not find a case which has gone so far as to hold a defend- 
ant liable under such circumstances, upon a foreign judg- 
ment obtained, as this no without any knowledge on his 
part of tho proceedings. “ Suppose," said Amphlett, and 
Pigott, B., “there had been a provision by the Jaw of 
France that whenever a member neglected to elect a 
domicile, he should pay double calls, are we to enforce his 
liability’ in an action on a judgment for such calls ob- 
tained ‘against him without his knowledge in the foreign 
Court 2” 

This view was taken in a recent Bombay case, duly 
Buvrjorji v. Manekji Sorabji Patel? where it was held that 
a defendant was not Hable for a call made in his absence 
when it was not hewn that he had had any notice of the 
previous proceedings in the winding up. 
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| Nullatambi Mudaliar v. Pon- Copin v. Adamson, per Kelly, C. 
nusami Pillai, J. L. R., 2 Mad, B.o L.R., 9 Bx., 345 (18574] ; Vallee 
400 (403) [18579]. v. Dumergue, 4 Ex., +90 [1849], 

9 Tho Bauk of Australasia v. 8$ L. R., 9 Ex., 345 [1874]. 
Harding, 9 C. B., Gl [1850]. See * [L. L. R., 11 Bom., 241 (1586]. 
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Where, however, notice has been givep to a contributory 
that a call order has beon made in England by the Court, 
such,a call order will be treated in this < country as a foreign 
judgment and vnforced as such.! ° , 

In Kandasami Pillai v. Moidin Saib? the plaintiff sued Foreign decree 
the defendant's father on a bond int the Pondicherry Court — ru 
and obtained a judgment. Upon the death of thé father, cad — of 
the plaintiff sued the defendant upon that judgméntein the cedure, 
French Court as the representative gf hie father. The de- 
fendant appeared and pleaded that the bond was not genuine, 
and judgment was given against him, The plaintiff sucd 
upon that judgment in the Indian Courts, “and obtained a 
decree against the defendant personally for the full amount 
decreed in the French Court ail. interest. The defendant 
appealed on the ground that, as he had not executed the 
bond, there should be only a decree against him as the ro- 
presentative of his father to be TN from the assets of 
the deeeased. The High Court hold the French judgment 
was to be executed according to the Code of Civil Proce- 
dure, which, in the absence of proof of assets received by a 
representative of the deceased only, gives a decree against, 
the representative to the extent of such assets, But that the 
defendant having contested the plaintiff's: right throughout, 

as personally liable to pay the costs awarded gigainst him 
in the lower Courts and in the French Court. 

It is clearly settled that a foreign judgment etn be Im- (o) May bo im- 
peached on the ground of fraud,* even although the ground rm 
alleged is such that it cannot be pr oved without ——— 
the questions adjudicated upon by the foreign Court,* and 
although the question whether the fraud had heen perpe- 


trated was investigated in the foreign Court, and it was 
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1 TheLondon, Bombay, dec., Dank 3] L. R., 2 Mad., 337 [1580]. 
| ji H.€ j. l 
— — pee aisi 3 See Ochsenbein v. Papelier, 
P : 4,8 Ch. Ap., 692 1" 
Bombay, dc., Bank v. Burjorji, Y. L. P ds —À— Age ae 
L. R., 5 Bom., 223 [1881]; Zhe thé remar 3 O 40re Selborne 
London, Bombay, d&c., Bank v. Mp d oov do | 
Govind Ramchandra, I. L. R., 9 * Vadala v. Laweg L. R., 20 Q. 
Bom., 346 [19585]. P. D., 310 [1890]. 


Frand must be 
proved, 


Abouloff v, 
Oppenhounoer 


[1558]. 


there found that the fraud had not been committed.' 
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d. In 
this ease the judgment is impeachable from without, and 
although it is not permitted to shew that the Court was 
— it may be shewn that it was misled? 

It must, however, appear clearly that fraud existed, the 
mere e averment of fraud Being insufficient? The fraud must 
be a fraud in the procuring of the judgment such as collu- 
sion ot the like, or fraud in ‘the Court itself, but when this is 
estabkshed,*the foreign judgment is avoided and becomes 
a nullity. à E 

In Abouloff ve Oppenheimer, Lord Coleridge, C.J., bases 
the doctrine upon the broad rule that a man may not take 
advantage of his own wrong, ‘and cites the observations of 
De Grey, ( C.J., in the Duahess of Kingston s case: “I be- 
lieve, "said the Chief Justice, ** that the principle has never 
been either better or more tersely and neatly stated than it 
and, as it appears to me, the 
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was in the foregoing passages ; 
question for the Courts of this country to consider ts whe- 
ther, when a foreign judgment is sought to be enforced by 
an action in this country, the foreign Court has been misled 
intentionally by the fraud of the person seeking to enforce 
it, whether a fraud has been committed upon the foreign 
Court with the intention to procure its judgment. From 


suit. Fraud may be alleged 1n the 
largest and most sweeping terms 
imaginable. What you have to do 
is, if it be matter of account, to 


| Aboulof v. Oppenheimer, L. 

, 10 Q. P. D., 295 [1883]. 

2 Duchess of Ningstows case, ? 
Sim. L. Ča., 9th ed., 822. In Och- 


senuein Va Papelier, Lond Selborne 
observed: ** The dicta of Chief Jus- 
tice De Grey have always been 
considered perfectly sound law, 
and they apply with at loast as 
much force to foreign as to English 
tribunals.” 

8 In Wallingford v. Mutual So- 
ciety, L. R., 9 Ap. Cas., 685 (701) 
[1880], Lord Hatherley observed ; 
“T take it to be settled ... that the 
mere averment of fraud in general 
terms 13 not sufficient for any prac- 
tical purpose in the ‘defence of a 


point out a specific error and es- 
tablish it be evidence, Nobody 
can be expected to meet à case, 
and still less to dispose of a case, 
summarily upon mere allegations 
of fraud without a definite charac- 
ter being given to those charges by 
stating the grounds upon which 
they rest." See Flower v. Lloyd, 
L. R., 10 Ch. D., 327 [1879]. 

^ Per Martin, B., in Cammell 
v. Sewell, 3 H. & N., 017 (0406) 
[1858]. 

S L. R., 10 Q. D. D., 295 (501). 
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the time of the Duchess of Kingston's easet until the pre- 
sent time it has been held that fraud of that kind ean he 
pleaded in tho Courts of this country tqan action on a judg- 
ment, and that if it can be proved it yjtiates the judgment 
and discharges the defendant from the obligation which 
would otherwise be created.” to i 

In [ape Musa Haji Ahmed v. Purmanand. N irse. Ib was Exocution ra- 
found that the plaintiff had obtained a decree in fhe Coch- T 
in Court hy misrepresentation and cancedlmen# of material fraud. 
facts. The Bombay C'durt refuséd to execute the decree in 
accordance with the provisions of section 229B of the € ‘ode, 
holding that the section did not remoye the decree of the 
Native State from the category of foreign judgments, and 
that the effect of the decree coukl be removed by showing 
want of jurisdiction in the Native Court. ° 

It is now settled in England that, with the above « excep- (d) Rule in 
tions, neither party ean go into the merits of the case in ere 
the foreign Court, and it must be taken that they have been Bet bees 
conclusively decided. This rule, however, is abrogated with 
reference to the judgments of certain foreigm Courts in 
Asia and Africa by the enactment in section 5, Act VII of 
1558. 

In Henderson v. Henderson? Lord — an. (.J., olserv- Reason for the 
ed that it was not to be presumed that the defendant had — =“ 
had injustice done him, but * the contrary principle holds 
unless we see in the clearest possible light that the foreign 
law, or at least some part of ie proceedings of the foreign 
Jourt, are repugnant to natural justice ; and this fias often 
been made the subject of inquiry in our Courts. But. it 
stecrs clear of an inquiry into the merits of the ease upon 
the facts found : for whatever constituted a defence in that 
Court ought to have been pleaded there. ' 

In The Bank of Australasia v. Neas,* Lord Campbell, T 
C.J., remarked: “It does not appear, however? that the ° 


question has ever been solemnl* decided whether in an 


1 1776 * (iQ. B., 288 (POSPLISHA]. 
? I, L. R., 15 Bom., 210 [1890]. * 16 Q. B., 717 (735) [1851]. 


[1873.] 
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action on a foreign judgment, the merits of the case upon 
which the foreign Court has regularly adjudicated between 
the parties may again be put in issue and retried ; doubt- 
less it is open to the defendant to shew that the foreign 
Court had not jurisdic tion of the subject-matter of the 
suit or that he never was summoned to answer and had no 
opportunity of making his defence. Perhaps it was in 
contetnplatation of — modes in which a foreign judg- 
mentanay: be impeached that i has sometimes ben said to 
be only primá facie evidence.” His Lordship then referred 
to the authorities and proceeded: “Having attentively ex- 
amined them, we have come to the conclusion that these 
pleas are bad... It may be enough te say that the dicta 
against retrying a cause ware quite as strong as those in 
favour’ of this proceeding ; and being left without any 
express decision, now that the question mus tbe expressly 
decided, we must look to principle and expediency.” 

In Scott v. Pilkington! Lord Cockburn, C. J., said: “It 
is not denied that, since the decision in The Dunk of Aus- 
tralasia v. Nias} we were bound to hold that a judgment of 
n foreign Court, having jurisdiction over the subject-mat- 
ter, could not be questioned on the gr ound that the foreign 

Jourb had mistaken their own * or had come on the 
evidence té an erroneons conclusion as to the facts.” And 
the question was regarded as settled in Ochsenbein v. Pa- 
pelier, where Lord Selborng cites the following observations 
of Mr. Justice Story 4 

“Tt i easy to — that the defendant may be at 
liberty to impeach the original justice of the judgment by 
shewing that the Court had no jurisdiction, or that he never 
had any notice of the suit; or that it was procured by 
fraud ; or that upon its face it is founded in mistake ; or 
that it is irregular, and bad by local law, fore ret jud?catae. 
To such ‘an extent the doctrine is intelligible and practica- 


12B. & S, 11 (41) (1862. De * 16Q. B., 717 (1851]. 
Cosse Brissde v. Rathbone, 6 H. L. R., 8 Ch. Ap., 695 [18753]. 
& N., 301 [1861]. | * Conflict of. Laws, $007. 
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ble. Beyond this the right to impugn she judgment is in 
legal effect the right to re-try the merits gf the original 
cause at large, and to put the — upon proving these 
merits.” 

In Godard v. Gray, Blackburn, J. " eue: “Tf tho (1870]. 
| judgment wero merely considered" ag evidence of the ori- 
ginal cause of action, it must be open to meet jt by any 
counter-evidence négativing the existence of thateoriginal 
cause of action. If, on thé other bands theré*is a qnzind 
facie obligation to obey’ the judgment of a tribunal having 
jurisdiction over the party and the cause, and’ to pay the 
sum decreed, the question would be, whether it was open'to 
the unsuccessful party to try the cause over again in a 
Court, not sitting as a Court of Appeal from that which 
gave the judgment ;” and remarked that, since the dteisions 
iu Dank of Australasia v. Nias} Bank of Australasia v. 
Harding,’ and De Cosse Drissae v. Rathbone,* it was no 
longer open to contend that a foreign judgment can be im- 
pe: ached on the ground that it was erroneous on the merits ; 
or to set up as a defence to an action on it, that the tribu- 
nal mistook either the facts or the law. 

Godard v. Gray? extended the abqve doctrine, the .ma- 
jority of the Court? holding that a foreign judgment could 
not bo impeached by reason of the foreign tribønal adopt- 
ing a construction, erroneous according to Jinglish law, og 
an English contract, and that it made no difference that 
the mistake appeared on the face of the proceedings. “it 
may be," observed Blackburn, J., “that where ; æ foreign 


1 D, R., 6 Q. B., 139 [1870]. ant, not guilty of any laches 


2 16 Q. B., 717 [1851]. 

9 9 C. B., 661 [1550]. 

* 6 H.a N., 301 [1561]. 

5 L. R., 6 Q. B., 139. 

* Blackburn and Mellor, JJ. ; 
Hannen, J.,-based his concurrence 
upon the voluntary submission of 
the defendants to the jurisdiction 
of the French tribunal observing : 
“ But I do not think that a defend- 


against whom à foreign judgment 
in personam has been given, is 
preeludedfvrom impeaching it on 
the ground that it appears on tho 
face of the proceedings £0 be based 
on yn incorrect view of the English 
law, even though there may be 
no evidence that the foreign Court, 
knowingly or pervemsely, refused 
to recognise that Jaw," p. 154, 
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£ 
‘Court has knowingly and perversely disregarded the rights 


given to an English subject by English law, that forms a 
valid excuse for disregarding the oblig ation ; but we, pre- 
fer to imitate the caution of the present Lord Chancellar 
in Castrique v. Imrie, and to leave those questions to be 
decided when they arise, only observing that in the present - 
case as In,tlat, “the whole of the facts appear to have been 
inquired into by the French Court, judicially, honestly, and 
with an inténtion-te arrive at the right conclusion." 
Suggested rule It is conceived that tHo enactment of section 5 of Act 
= VII of 1888 does not materially depart from the above 
principles except by vesting in,the Court a judicial discre- 
tion to inquire into the merits of any case in which it ap- 
pears that no confidencecis to be reposed in the foreign 
tribunai. Where, however, the facts appear to have been 
adjudicated upon honestly by a properly constituted judicial 
authority, there is no reason why the decision should not 
be recognised 1n the Courts of British India. 


IL R.,4 E. & L A., 414 (105). 3 Sec Fazal Shau Khan v. Gafar 
[1870]. Khan, 1. L. R., 15 Mad., 82[1890]. 
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E os i, pp. 91, 108—480. 


g ue pp. 7, 458—480. 
$90, pp: 360, 371, 378. 
43, pp. 324, 431. 
, 60, p. 359° 
>, 73, p. 461. 

» 82, p. 401. 

e, SOP p. 10» * 

102, pp. 432, 453, 451. 
,;, 109, | pp 492, 493, 134. 
; 192, p, 20M. 

o 229, pp. 461, 462. : 
5 DHB., pp. 461, 462. 

5 24, pp. 3018 305. 300, 351, 307. 

131, 

a ma DOO 

n 257A., p. BOL 
258, p. 304, 
n 253, D. 70. 
ofl, pp. 300, 308. 
373, pp. 132, 430, 437, 155. 
Mo. p. X04. 

33 SOL, p. 432, 
ss. 430—451, p. 461. 


„ 470—4760, —— 
,,9 518- oe, |^ i 
"s US p. o). . è 


AVI of 1853 (Patents), p. 1251, 
VILI of 1855 (Bengal Tenancy), 
pp. 08, AB. 7 a 
V of 1888 (Inventions and Designs), 

p. 129. d 
s, OU, p. 136. è 
VII of 1555 (Code, Amendment 
of)-- 
s. 0, pp. 32, 462, 464, £80. 


ADMINISTRATOWR-GENERAL's ACT (LT of ISTH— 
application of the rule of res judicata to petition ander, 540. 


ADMIRALTY— 
matters of prize, 456, 457. 
collision, 436. 
foroign judgements, 457, 
see Ship. 
ADMISSIONS— 


defined 1n relation to estoppels, 1, 25, 


position of, in the subject, 15, 25. 


4814 : INDEX. 
ADMISSTIONS—conld. 
made in the course of judicial proceedings, 25, 279 —3095. 
connect the two branches of estoppel, 279—283. 
foundation of the rvlo, 279—-283. 
parties may not vary their case on appeal, 283. 
consent to material step in proceedings, 284. 
mistake may be shewn where no change of pocition, 284, 28). 
mus}: relate to existing facts, 285. 
waiver, of rights, 283., 
condyct causing change of position, 285, 236. 
inconsistent positions, 286. 
Itndlord and tenaut, 286, 287. 
admission as to annuity, 237, i 
as to construction of contract, 287. 
conduct must be unequivocal, 287, 258. 
consideration and circumstances afe to be regarded, 288, 289, 
admission must be between same parties, 289, 290, 
by pleading, 251, 282, 200. 
statements to defeat third parties, 291. 
agreements not to appeal, 202—904. 
compromises pendente lite, 904 — 207, 
agreements contra cursus curie, 901—305. 
proceedings in ezeention are te vifum as regards judgment-«debtor, 


309. 


ADOPTION — 
estoppel in cases of, 52, 53, (4. 
foundation of the estoppel, 94, 95. 
position of adopted son is to be regarded, 80, 9G. 
Issuc as to, 386, 487, 505, 290. 


AGENCY AND ESTOPPEL ~- 


suggested jine between, 175. 

AG ENT : Sec Principal an Aqent— 
estoppels against, 184—188, 272, 973. 
sub-sale by, etfect of, 155-- 165. 
frandulent sale or pledge by, 162—165. 
entrusted «vith documents of title, 155--165. 
effect of criminal act or negligence of agent of bailee, 152, 153. 
representation by vendor to, that credit is given to principal, 165—173. 
rendering false accounts, estoppel agatust, 60. 
estoppel against principal holding out agent, 60. 
of company in charge of corporate seal : Seo Companies, 285, 

authority of, 241. 


"i 


AGREEMENTS CONTRA CURSUS CURLE— 
principle, 207, 295. 
Privy Council decisions, 298—200, 
decisions in India, 301—304. 
ANNUITY-— 
admission as to, 287. 
premises granted subject to, tenant paying rent to grantee, 105. 
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APPEAL— , es 

valuation once accepted for purposes of, 289, o8. 

parties may not vary their case on, 283, 281. 

undértaking not to, 26, 61, 202, 20M : * 

decision not appealable does not w e estoppN, 34, 342. 

concurrence of jurisdiction must exist as to Appellato Courts in matters 

of res judicata, 312, 343. 
upon appeal the matter ceases to be res judithita, 4040, 449, 411. : 
matters not entertained on, 397, " e 


pendency of, in foreizte Court, no bar to suit upon foreign Jud ment, 160, 
ARBITRATION : See Esloppel by Matte? in Writing, 214. 
ARBITRATOR — , ML 

award of, as to patent : See Patents, 142. 
ASSIGNEE OF PATENT 

not a mere licensee, 131, , 


ATTORNMENT — ® 
by warehouseman, 145, 146, 1185, è 
by tenant, 111, h4, 119: See Landlord and Tenant, 


AUCTION KER— 

estoppel by eleetion against, 151, 152 : See 148, 181. 

against purchaser making auctioncer hivagent, 182, 

AUCTION SALES-~ 

estoppols iu connection with, 1853, 184, 
AUTHORITY— 

apparent authority, a ground of estoppel, 176, 151. 

general and special, 118. 


AWARD: See Estoppel by Matler in Writing, 274.8 


BAILMENT, 144, 15: See Bailor and Bailee. 


BAILOR AND BAILEE, 1H4£ 1255. ! 
estoppel against bailee, 28. 
analogous to tenants estoppel, 144, 118. 
incidents of contract, 141, 15, 117 1257. 
constructive bailment by assent to de — orders, 145, HO. e 
attornment by whbarfinger, effect of, 146. 
recognition by unpaid cates of title of sub-purchaser, 146, 147, 
the jus tertii, 1H5-—121. 
estoppel ceases when bailmeut is determined, 150, 
by election, 151, 152. 
criminal act of servant of bailee ov of third purty, 152, 153, 
semble no estoppel unless negligence, 133. 
BANIAN— ' 
suit against, based on separate lability, 379, 374, 
3ANKER'S Pass BOOKS— 
estoppel in connection with, 213. 
BENAMIDAR— 
decree against, binds real owner, 3202, 
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BENAMI TITLE- 
tenant may explain benami title of landlord, 122, 123. 


may nof set up benami ue against real owner, 123, 124, 


BENAMI TRANSACTIONS, 7 3—8. t 
nature of, 91, 73. © U 
the truth may generally be shewn, 73. . 
this rale qualified by the pr inviple of estoppel, 21, 74. 
' estoppel dvailable to’assist third parties, 74. 
third partiqs affected with rotice of the real tigle, 75, 
conduct ofi the part of the real owner creates the esteppel, 76. 
contesk is between rend owner and thivd party, 76. 
heir of real owner pifectect by estoppel, 76, 77. 
may be estopped hy his own acts, 78—81. 
purchaser H oxecution-sale not affected by estoppel against judement-deb- 
tov, 81, 8 
person alre: ne estopped does not remote the estoppel by purchasing at exe- 
ention-sale 82— 84. i 
see Creditors, Arrangement. in Fraud of. 
BENGAL TENANCY ACT-— 


uppbeation of the rule of res judicata to decisions under, 350. 


BILL or EXCHANGE— 
receipt on, allowed to ^e explained, 256, 
See Negotiable Instruments. 


SILL OF LADING— 
not generally conclusive, 2 


T 


BOND- 
stipulation in as to manner of payment, 253 230. 


indorsement of piyment on, antiquity of practice, 250, 
issue as to satisfaction of, 388, 3599, 
personal liability of defendant on, not made ground. of attack in former 
suit, 422, 125. 
BEE bp'NGs— 
tenaut allowed to erect, 126, 127. 


ü 


Canker. Tut LONDON & N.-W. Rv. Co., 67, 6% 
própositioss in, paraphrased, 12, 43. 
framed with reference to previous cases, 13, 11, 
approved and followed, 43, 57, Os. 
proposition as to negligence qualified, 45, 41. 
CATALOG U E—- 
estoppel hy statement in, 62. 
" CAUSE OF ACTION- 
defined by the Judicial Committee, 29, 30, 323, 324. 
" was the question 11 substance part of the, 381, 355. | 
sx. 102 and 108 of the Code preclude plaintiff fvom bringing fresh suit 
on same cause of action, 434 — 4506, 
meo Hsfoppel by Jadgment, f£. 
CHARGE OR INCU MBRANCE— 
effect of concealing, 69. 


— 
Ss 
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IND d E 


CHEQUE: See Negotiable Instruments. 
JODE OF CIVIL PROCEDURE: See Acts. 
20-DEFENDANTS— 

res judicata as between, 368—372. 
COLLUSIVE DECREE— 

are the parties to, allowed as between themselves to sow tho trath ? 335, 356, 
CoMrrY-— 

foreign Judgments in pgrsonam not enforced on ground off 459, 460, 
COMMON LAW DOCTRINE or ESTOPPEL, rm 


JOMPANIES -- 
sstoppel in connection with, 219--941, * 
no estoppel where contract foreign to purposes of igcorporation, 219. 


contracts ultra vires illustrated, 220. ‘ 
agency and part- performance, 321. . 


(a) membership and retjrement, 221 5.920. 
0919. 002 


as between individuals and Companies, 2217-225. 
creditors and shareholder rs, 224. 
Indian case: law, 224-220. 
(b) reg vister of Company is only prima facie evidence, 226, 227. 
(c) estoppel against Company issuing certificates of shares where third party 
has acted upon the faith of the certificate, 297 — 230. 
(d) estoppel against Company issuing debentures irregularly, 230-232. 
(e) estoppel against Company issuing shares as fully paid up, 252, 255. 
(f) negligence on the part of members of Company 
transfers blank, BE. 235. 


(yy Company's seal, effect of— 
acts of ageuts and servants, 250—253. 
agreemoeuts not under seal, 257—241. 2 
matters necessary for ordinary business, 210, 241. 


COMPANIES ACTS: See Companies, 210 —M. beds, 


"MPETENT COURT : See Esfoppoet by Sudgient, EI.» 


COMPROMISE PENDENTE LITE 
how enforceable, 294— 206. 
abandonment of, 206, 207. 

CONCEALMENT OF TYPLE: See Benet Trausactious —Statelisey by, 

CONSIDERATION — | 
for parol and written coutraets a matter of proot, 252. 250. 

CONSTRUCTIVE BAILMENT : Sec Bailor and Bailee, 

CONTRACT — 
relation of estoppel to, 17, 18, 19, 22, a7. 10. 
estoppels between bandi and tenant founded apon, 99, 100. 

licensor and licensee of patent founded upt&pn, 120, 952, Psy. 

bailor and bailee fougded apon, 111-117. 

the parties to negotiable instruments, 1207, 195, 
of insurance, 172, 195. 
in the CAUSE of vel undor ane purchaser : ec Vendor (ered PP*uelhuser, 

+ t . a p" e 
of principal and acent: See Principal und Age, 
4 
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CONTRACT —contd. 
modern doctrine of estoppel by deed rests upon, 243, 246. 
where required to ‘be in writing, 240. 


CONTRACTS— "TN 

specialty and simple, 245, 3494 

admission as to construction of, 287. 

issue as to, 355. ~ y 
foreign judgments in personam enforced upon implied, 460. 
made by traxeller in foreign country, 472, 473, 


'ONTRACT ACT (LX of 1872): See cts. i 
COPYRIGHT- e v, "E a 
not severable like patent, 134. 
Co-SILTARERS — 
di DDE against person taking lease from one of two, 104. 


Costs: See Securify for Costs. 

Cou mr — 
" - — 4 * e; è ` 
foreign Court, definition of, 161, 465 
competent Court: See Estoppe«l dim ae eee lf, 
Courts of Native States, judements of, 162-—401. 


CREDITORS, ARRANGEMENTS IN FRAUD Or, S4---90. 
effect of, as between colluding parties, 21, 81 --89. 
earlier Calcutta decisions, No, NG. Later, 87, 88. 
Ran Sarun Singh o. Musst. Pran Peurvoo, 860, 87. 
view in AHahabad, 88. In Bombay, 83, 89. 
maxim in parti deleto, SS, 89. 
distinction where purpose carried into execution, SS, 
transaction vod as agaist third party defrauded, 89. 
relation one of trust, 07. | 
sce Estoppet by Matter in Writing, Fraud, Coilusive Decree. 


Cip OR-- " 
suppressing fáct of debt, 00, 70. 
misleading an executol, estoppel against, 97, 98, 
estoppel by election against, 172, 173. 
awainst partners in roul of, 159, 192. 
election of, in case of partnership debt, 192, 193. 
may proceed against shareholder not formally retired, 224. 
CRIMINAL ACtr— 
of agent or servant of bailee, 152, 153. 
CROW N--- 
may use invention, 120, 


“DEB ENTUXIS-— 
irregular issue of: See Companies, 230. 
DECISION ERRONEOUS IN LAw— 
may operate as res judicata, 3n BO. 
DECREE— 
definition of, 333. 
construction of, in questions of res judicata, 270—383. 
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DECREE— contd. 

findings not embodied in, 382, 398—401. 

where modified on appeal, no res judicata, 392. 
DEED-- e a 

» estoppel against tenant depended upon Prior existence of, 16, 100. 
attestation of, how far evidence of assont, 207, 265. 
see Estoppel dy Malter in Writing., Document." 

DEFAULT— . z 

judgments by, 426, 427, 132—430, 411—445. 
DELIVERY ORDERS— 9 

estoppel by assent to, 145, 146, t48, 156, 157 

documents representing goods, 269, 210. f 

delivery ticket containing name of servant, cttect of issue of, 152, 133. 
DERRY v. PEEK— : 

doctrine of, has no application fo estoppel by representation, 3S ony 
DESHPANDE VATAN— 

issuc as to title of co-sharer in, 391. 


DEV ASTHANAM— . 
decree against dharinakarta of, held not res judicata, 361, 
DIFFERENCE NOTE— 
acceptance of, 271, 272. 
DIRECTOR OF COMPAN Y— 
estoppel against, 219. 
DISMISSAL OF SUIT: See Estoppel by Judqinent, VI. 
Divorce: See Matrüanonuial. 


DOCUMENT — : 
no estoppel can be raised upon invalid, 2524 ; 
having à mercantile meaning, effect of issuing, 6b, 67, 218, 270. : 
representing goods, 269-- 271. r 
issue as to validity of, 387. 
title under will abandoned tn previous suit, 4052 415, 
mortgage not made ground of attack in previous suit, 418, 319. 
invalidity of will according to famiy custom allowed to be shewn in second 

suit, 421. 
see Lstoppel by Matter in Writing. Deed. 

DOCUMENTS OF TITLE— 
effect of parting with, 155—165. 

Dow ER— 
omission to plead len for, 406, 407. 

DRAWER— . 
of bill of exchange, position of, 200, 201: See Negotiable Instruments. 


EJECTMENT— 
issue as to, 3581. 
ELECTION— 
doctrine of, 25. 
estoppel by, 165—172». 


410€ 
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LECTION —contd. 


í 
principle of, considered, 160—108, 273. 
disavowal of estoppel in case of partners, 192, 193. 
estoppel by, in case of bailes, Ph 152. 


EQUITABLE DOCTRINE OF EST -poni 7,38: See Estoppel by Representation.’ 


ESTATES BY ESTOPPEL‘— 


4 


estoppel against, landiord, 124— 120. 
See Title bi by Estoppel. 


+ 


HistTOPPELS—.« . ' ' 
are either rules of evidence or form part of the law of Civil Procedure, 2. 


EST 


regarded as fictitious statements treated as true, 2. 

are of infinite variety, 2, 52, Er : 

cannot be inanufactured arbitrarily, 2, 210. 

a branch of conclusive, as opposed to, disputable presumptions, 2. 
personal disqualifications flling a gap in the evidence, 3, 4, 33, 34. 
as rules of evidence, 20, 21, 34, 37. 

must be clear and — D, 2i. 16 950—252, 276, 287, 288. 
historical development of, 17, 1 

unpopularity of, S, 9. 

gradual recognition of their utility, 7, 9. 

attitude of the Endian Courts, 51, 52. 

position of, in jurisprudence, defined, 2--7. 

historical division of, 7—18. 

practical division of, 18—52. 

OPPEL BY CONDUCT-— 

rule penerally stated with reference to conduct, 40. 

inference from eonduct, 43, 54, 57, OS, 660, GS. 

conduct must be nnequivocal, 257, 285. 


li-rorprrL BY DEED: See Astoppel by Matter in Writing. 


origin of, 1o. , 
discountenanced in India, 15, 24, 
1a dern rule based upon contract, 15, 24. 


ESTOPPEL BY JUDGME NT- ] 


i, 


€, 


] Res judicata. 
JT Forum or competent Courts. 
III Parties, Privies and Representatives. 
IV Matters in Issue and Matters Incidental and Collateral. 
V Matters constructively in Issue. 
VI Final Decision. 
VII Judgments in rem. 
VIII Foreign Judgments in personam. 


Res Judi:ata-— 
lending princi ples, 5, 20—32, 307—328. 
indian cnactments, 308, 309, 
rule founded upon English cases, 27, 309. 
Gregory . Molesworth, 310. 
deere must be in effect a determination of the points 
the parties, 310. 


between 


IXDEN 101 


ESTOPPEL BY JUDGMENT- contd. 
I. Hes Judicata—contd. 
6 
ther cannot be two contradictory iudements upon the same 
: record, 310. 
s Duchess of Kingston’s case, 311—313. 
E a of sentence of Ecclesiastical Court in prosecution 


for Bigamy, 311. ° 
fa ee ats + wd $ 
statement of the rule of pes judisata,.312. e A 
conclusive judgments may bere-opencd on tlee ground of fraud, 
313. e x e è 


Outram ve. Morewood, 313—316, 
privy estopped hy former judginoht, old, ao! Ds 
judgment final only for proper purpose and ope , old, 315 3 
Barrs v. Jackson, 316-321. s 
ex position of doctrines of Civil Law, 5¢8— 5320, : 
objects and purposes ot the prev»ous eM are not to bo defeated, 
320, 32], 
Brunsden » Humphrey, 321—323. 
the difficulty is how far the two causes are in substance identical, 
322, Oo. 
“Cause of Action” defined by the Judicial Committee, 828, 224. 
was the same right in substance infringed ? 324 328. 


II. Forum or competent Courts-— 
rule as to competent Courts, 28, 320. 
rule in England, 329, 330. 
special reasons for different rule in Endia, 330, 331. 
Edun v». Dechun and subsequent Indian cases. 831 —335. 
Privy Council decisions, rule established by, 385, 530-928. 
decisions of Revenue Courts, 338 340. , 
Bengal Tenancy Act, decisions under, 339, 
Administrator-General's Act, petition ander, 340, 
Land Acquisition Act, decisions under, 340, 511. 
decision not appealable does not work estopper, 541, 342. 


- X * P m ay ® 
concurrence of jurisdiction must exist as to appellate tribunals, 3412, S13. 
‘competent jurisdiction’ means @ompetent at the time of the first sult, 
343, 344. s 


upon appeal the matter becomes res sub judice, 244—346. 
interlocutory orders and orders in execution- proceedings, 40 «351. 
IET. Parties, Privies and Hepresentatives-— 
res judicata between parties and those claiming under them, 28, 20, 452. 
persons affected by the judgment, classification of, 355, dod. 
capacity of persons to dispute the Judgment upon the ground of frand, 
394 -356. : 
persons claiming through, or represented hy, the parties, 340-506, 
decree against Hindu widow binds reversionary Heirs, 326 58, 
karta acts in representative capacity, dos, 350, 
shebait represents the idol, 5259, 500. 
karnavan of Malabar tarwad, 360, 361. | 
holder of vatan lands, 2360; karnam, 26] : dharnwaka rta, OOb iam, 


trastee of, 561 ; manager, 901. . . 


INDÉX. 


ESTOPPEL BY JUDGMEN T—centd, 
Lil, Parties, Privies and Kepresentatives~—contd. 


guardian or manager, 361, 362. 
decree against benamidar, 362, 30: 
purchasers : pendeste' lite, 303; —( purchaser, 363; purcha- 
ser of putni, 363. 
mortgagor and mortgagee, 363, 364. « 
langlore and tenants 564, 5625. 
receiver, 365; different titles, 365; abatement, 365, 366. 
reos judicata, anthough other parties in second suit, or former parties may 


occupy different positions, 366. : 
but not where ‘stibsequent decision is not between same parties, or those 
claiming under them, 367. E s 


representatives made parties under protest, 367, 368. 

co-defendants, res judicata between, 368—372. | 

joint contractors, and joint wrongdoers..res judicata in the case of, 372 — 
374. 

private rights éiaimed in common ( Expl. V) 375-—378. 


IV. Matters in Issue and Matters Zucitentid and Cotltateral— 


general principle, 29. 


docree how to bo construed, 379-—383. 
English authorities, 379, 580. 
nue established in Indias 380 —383, 
findings not embodied in decree, 382, 388. 
question whether the issue was substantially decided, 383, 384. 
the judgment must have been directly upon the point, 383, 384. 
was the question in substance part of the cause of action ? 384, 385, 
the matter must have been alleged, and denied or admitted, 385. 
the question may have been decided in a cause relating to a different sub- 
ject- matter , 986. | l 
issues as to: adoption, 386, 387: waste, 387; ejectment, 387: docnment, 
validity of, 537 ; question of title in land acquisition case, 
387. 455; malikana, 2388; principal and agent, 388: 
! accounts, 588 ; interest, 388; satisfaction of bond, 388, 380; 
area of land, 3859 : measurement, 389, 390 ; rent-suits, 390 ; 
set-off, 300; status, 391, 595; title, mortgagor and mort- 
: « ea cec, 301, 302 ; ; lien, 392 ; self- acquired property,394, 395. 
decree modified on appeal, 392; erroneous decision, 392, 393. 
claim not put in issue, or left undecided, 595, 394. 
issue need not have been expressly raised if the question was in substance 
decided, 394—996. 
decision by necessary implication, 396. 
matters Ineklentaliy determined or collateral, 396 — 4101. 
not entertained by Appellate Court, 397. 
sue advisedly left undetermined, 397, 398. 
findings not embodied in decree, but upon which the Court has expressed 
an opinion, 398-401. 


y. Matters Constructively in Issue— 


Explanation IF: — 3 which ought to have been made ground for defence 
- attack, 4102--4:. 


INDEX. 
e 


ESTOPPEL BY JUDGQMENT—contd. 
V. Matlers Constructively in Issue—contd. 
capon of interpretation, 402—405. 
early decisions of the Privy Council, 405, 406. 
rifle in India before 1877, 466-408. 
question of fact as to what is a different title, 408. 
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Explanation II: ip suits to recover possession of property plaintitf must 


assert all his titles, 409, 110. 
Denobundhoo Chowdhty's c: use, 409—411. 
subseqnont decisions, 411—413, 
distinetton suggested hy West, J., 414—416. 


ases in which Explanation LI Wet? considtsed, 41 -—- 


recent decisions of the Privy Councu, 422, 423. 
Explanation ITI. relief claimed but not expressly g eranted, 
425, 424. 
VI. Final Decision— i 
general principles, 28, 


the Court must — its judicial mind, 425, 426. T 


findings inconclusive or based upon technie al points do not work 
e 


4206. 

jur z ments by default, 126 —425. 
inconclusive adjudications, 428, 429. 
judements upon technical points, 429 —432. e 
failure to give security for costs, dismissal for, 432. 
dismissal where plaiutiti fails to appear, 152. 

operation of s. 103 of the Code, 435—450. 
leave to plaintiff to withdraw, s. 373 of the Code, 436. 

Allahabad and Calcutta decisions, 
neglect to produce evidence, 459. xí 
suit dismissed on ground of limitation, 410.* : 
upon appeal the matter ceases to he res judicata, 440, 411. 
rent-suits, ex parte decrees in, 411 -- 145, 
decrees by admission, 115, 116. 

pavtition-proceedings, conclusiveness of, 146—449. 


VII. Judgments in rem— . 
leading principles, 30, 31. 
prior to the Evidence Act, 400 —45: = 
4. 41, Act I of 1572, purposes for a eee ee 153-498, 
probate, 454. 
matrimonial, 155. 
admiralty, 400. 
insolvency, to7. 
VIII. Foreign Judgments in personam— 
principles upon which, euforced, 51, 32, 459, 460. 
in England, merits may not be ME P3 460, 461. 


definitions, 461. 
suits to which a foreign judgment may "operato às à bar, 461, 462 


judgments, 162. 
conflicting opinions in Bombay and Madras, 4620-464. 
probable effect of amendment of s. 14, 464, 150, 


421. 


estoppel, 


437, 436, 


, GE. 
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ESTOPPEL BV J UDGMENT-—contd. 
VIIJ. Foreign Judgments in personam—contd. 
leading principles and Indian decisions, 464. 
(u) judgment myst be final and conclusive, 465, 466. 
pendency of appeal, 465. A 
(b) may be fmpoached as contrary to natural justice, 466. 
propositions as to Jurisdiction, 466, 467. 
© voluntary, waiver of objection, 467—469. 
submission not voluntary, 470, 471. 


g 
MEE contract made by traveller in xoreign country, 472, 473. 
summons not served on dofendant, £73. 
M * * joint stock company, liability of members of, 473, 475. 


foreign decree to be exeeated in accordance with the 
Code, 475. 
(c) may be impeached on the ground of fraud, 475—477. 
fraud must be proved, 476. 
execution refused on the ground of fraud, 477. 
(d) rule that merits may not be examined, 477—480. 
limitation, 470-—472. 


ASTOPPEL BY M ATTER IN WRITING, 15, 94, 242—278, 
the old estoppel by dead, 243. 
modern doctrine rests upon contract, 243. 
substance of the transaction and position of the partics 
to be regarded, 244, 210. 
registration, 215. 
(1) deeds generally to be construed as evidence, 247. 
attitude of the Indian Courts towards technicalities, 
i 247—250. 
(2) estoppels must be mad¢ out clearly, 250. ` 
i , manifest upon face of deed, 251, 252. 
7 no estoppel upon invalid document, 2952. 
(3) consideration for decd a matter of proof, 252. 
d rule in India, 253—250. 
in Bngland, 256—258. 
estoppel against unpaid vendor, 257, 258. 
a 208. 
receipt and release, 953—956. 
stipulation in bond, 25 33-3. 56. 


fictitious invoice, 257. 


(1) recitals, 258, 
contract and situation of the parties to be looked to, 259. 
mistake, 259, 261. 
primi facie evidence, 260, 261. 
(5) parties in, pari delicto, 962. = 
rule in England, 262. 
in Calcutta, 263, 264. 
in Allahabad, 264, 265. 
e in Bombay, 265, 266. 
(6) (a) title by estoppel, principle of, 266, 267, 
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ESTOPPEL BY MATTER IN WRITING—conld. 
(b) presumptions, 267. 


| , attestation of deed, 267, 268. . 
. destroying or refusing to receive a document, 268. 
* signature, 2609, ô 


(c) documents which may raise estoppel, 269.° 
einvoice, 260; warehouse receipts and delivery orders, 
969, 270; bills of lading, 271; difference note, 271; 
mercantile meaging, * " : 
(d) accounts, estoppels in connection With, 
estoppol against agent, 273. 
principle of election, Dis wo 
banker'sepass hooks, 213. " 
(c) awards and agreements to rofer to arbitration, 274—275. : 
principle upon which, enforced, 274, 5, 
award invalid in part may have legal validity, 275, 2708 
pau et, submission to, and award by, 276. 


9 
ESTOPPEL IN PAIS— 


early forms of, 16. 


ESTOPPEL BY REPRESENTATION-— 
modern doctrine of, its Importance, 18, 32. 
cases classified acceagding to intention, 59—70., 
main features of, 18—20, 37—44. 
development of the modern doctrine, 44—2583. 
a rule of evidence, 20, 21, 37. 
distinguished from doctrine in Derry v. Peek, 20, 32-— 1. 
exposition of, in Sarat Chunder Dey’s case, 502—083, 


EVIDENCE— : 
a criterion of res judicata, 322, 323, 527, : 
neglect to produce, dismissal of suit for, 436, 430. 


EVIDENER AOT (I of 1872) ; See Acts. 

ss. 17—31, pp. 4, 25, 26, 271. f 

s, 41 (judgments in rem), p. 155, 

s, 02, prov. (2), p. 2H. 

ss, 91--97, pp. 247, 25 

4, 115, rule of estoppel by representation in, 1, 90, 535 — 06. 
attitude of the Indian Courts, 53, 52. 
construction placed upon the section by the Privy Conneit, 

53—- 95. 
s, 116, p. 101. 
117, p. 144, 199. 


EXECUTION— 
of ex parte decree barred by limitation : See Rent Suits. 
of foreign decree according to the ode, 401, 462, 475. 
refused on the ground of fraud, 477.° 

LEX ECUTION- PROCEEDINGS — 
are in invitum as against judgment-debtor, 305. 
orders in, how far conclusive, 349 - 351. - 


t.. 
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EXECUTION-SALE~ 


effect of mortgagee bringintr property to sale in execution of money-decree 
without giving notice of incumbrance, 69, 

effect of depreciating propertyeby giving notice of incumbranoo, 84. 

purchaser at, does not clai through judgment-debtor, 31. 

suit to set aside, barred by previous decision, 407. 


ZX-PARTE DECREE : See Rent-Suils, : 
EXFLANATION T tos, 13 of'the Code, 368, 385. 
. TI, pp. 308, 402—434. — 
cases directly decided upon, 416—42 3: See Estoppel by Judg- 
j ment, Vit 
IIl, p. 308— E . 


effect. of, 493, 424. 
IV, p. 308 : See Estoppet by Judgment, VI. 
V, pp. 308, 375—378. 0 
VI,' p. 308 : Seo E zstoppel by Judgment, y HI. 


Factors’ ACTS: See Acts, 
4 Geo. IV, ce. 53, p. 161. 
6 Geo. IV, c. 91, pp. 161, 163. 
5 and 6 Vict., c. 69, pp. 155, 161. 
40 and 41 Vict., c. 39; pp. 161—165. 


FAMILY ARRANGEMENTS, 21, 22, 90— 97 
estoppel by conduct in cases of, 21, 90—97. 
principle upon which, enforced, 90--92. 
uberrima fides in, 92. | 
quantum of consideration not regarded, 90—92. 
Indian cases, 90, 92, 93... "i 
Tnglish cases, 90, 01. 
party held by conduct to have waived, 2, 93. 
estoppel by partition, 95, 

E in cases of adoption, 91 - 96, 
recognition of person as member of family, 96, 97, 
conduct will always be evidence, YO. 
relation often one of trast, 97. 


FAMILY, HINDU JoINT— 
estoppel against members of, 188, 359, 


Finan DuctSION— 

of foreign Court, 465, 466. 
| See Lstoppel by Judgment, VI. 

FOREIGN INSTRUMENTS, 197. | 

FOREIGN JUDGMENTS : See Estoppel by Judgment, VII, VIII. 
of Probate Court, FH, 455. 
of Matrimonial Court, 455, 456. 
of Admiralty Court, 450, 407. 
judgments in rem, how far governed by the Code, 128. 
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FkRAUD— , oe 
there may be estoppel without, 34, 52, 67, 70, 71. : 
conclusiveness of former judgments may be impeached on the ground of, 
ot, 350. . 
judgments in matrimonial causes may be re- Speued en the ground of, 455. 
foreign judgment may be impeached on the ground of, 475—177 
must be proved, 476, ° © 
exccution of foreign decree refused on the g greimd o£, 477. * 


QGUARDIAN— z 
decree against, binds minor, 3l; 309, 


Hrm— ° 

claim as, in connection with res judicata, 325—8327. 
Hinpu FAMILY - 

e, 8 9 
recognition of person as member of, 96, 97. 
see Adoption, Family Arrangements, Partition, 

Hinpu Wipow-— 

decree against, binds reversioners, 350, 307. 

duty of, to protect the estate, 127. 
Horoubror— 

neglect to bring property into, 449. 


ILLAM— 
sufficiently represented by trustee, 301. 


ILLITERATE PERSON — 
execution of document by, 244. 


IMPLICATION— 

decision hy, 396. 
INDIAN COURTS— 

observations of the Judicial Committee upon, 336, 837. 
INDICIA OF PROPERTY — 

effect of parting with, 104—109. 
INDIFFERENCE OR ACQUIESCENCE-— 

illustrated, 68-70, 
IN Part DELICTO— =” 

application of the maxim to matter in writing, 262—260. 

admissions in judicial proceedings, 991, 
see Creditors, Arrangements in Fraud of, 84—90. 

INSOLVENCY— 

judgment of Court of, for what purposes conclusive, 457. 
INSURANCE : See Underwriter, 


estoppel against assurance socicty recciviag premiums after breach of con- 
dition, 176. 
INTENTION OR MOTIVE— s 
classification of representations according to, 41-— bt, 
definitions based upon, are now of less importance, 44, 58. 
C, LE . le 
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INTENTION OR MoTIvE-qqntd. 
cases presented, 
active sascha: N 50— 63. 
culpable ‘aegligence, 62—68. 
indifferehce or acquiescence, 68—70. 


INTEREST 

issue as to date from whi ch, payable, 388. 
“INTERLOC TORY ORDÈRS— S 

princjple "pon which, conclusive, 347. 
INTERPLEADER-— 

bailée may institute dait'of, * 151. 
INTERROGATORIES—- ' ' 


disallowed in caw of bailee, 150. 
; 2 f 
INVALIDITY OF PATENT: See Patents. 


, : 4 
ÍINYENTIONS— t 
acts relating to, 129. 
INVESTM ENT— 
of money, representation as to, GI. 


" 


INVOICRE-— 
fictitious invoice allowed to be explained, 257. 
does not generally Work an estoppel, 2609. 
IssUE: See Estoppel by Judgment, IV. 


JOINT CONTRACTORS AND JOINT WRONG DOERS— 
res judicata in the ease of, 372--374. 
JOINT FAMILY: See Family, Hindu Joint. 
JOINT STOCK COMPANY—« 
jursysdiction of Courts of foreign country over members of, 473—475. 
see Companies. 
JUDGMENT- 
upon what principle conclusive, 6, 
should be looked to in questions of res judicata, 379—3853, 
must have been directly upon the point, 383, 384. 
"E" F | " 
JUDGMENTS : See Zstoppel by Judgment. 
in rem, 14, 50, 31. 
in personam, 14, 27-30. : 
domestice, 14, 26. 30, 
foreign, 14, 51, 22. 
JUDGMENT- DEBTOR— 
not estopped by conduct in cxecution-proceedings, 305. 
, JUDICIAL PROCEEDINGS : Beo Admissions in the Course of Judicial Proceedings. 
JURISDICTION — 
rule of res judicata as to cómpetent Courts, 329—351. 


suit dismissed on ground of, does not work an estoppel, 431. 
decreo made without, 396. 


judgment of foreign Court may be impeached loi want of, 166—473. 
' propositions as to, in Seliisby v. Westenholz, 466, 407. 
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JURISDICTION —confd. € 
voluntary waiver of objection to, by defendant, 467 —«690, 479. 
submission not véluntary, 470, 471. A 
of the Courts of, a foreign country, ovej members of a joint stock com- 
e pany, 473—475. *" œ 


JURISPRUDENCE — : 
position of estoppels in, 2-—-7. 
t ~ a . >» 
Jus TERTII, 23, 147—151: See Bailor and Bailee. 
E: 
e 


KARNAM— j 

of mitta, decree against, binds su*cessor, 361. 
KAHRNAVAN— e .* 

decree against, may bind members of tarwad, 360, 361. 

suit by, against members of tarwad held not barred, 120, 
KURTA— š . 

manager of joint famil y acts in a representative capacity, gos. 


LAND— 
Issue as to area of, 389. 
suit for measurement of, 389, 450, 431. 


LAND ACQUISITION ACT (X of 1570) — 
application of the rule of res judicata to decisions under, 340, 341. 
issue as to title iu land acquisition case, 387, 389. 


LANDLORD AND TENANT-— 
estoppels founded on the contract, 72, 112—178. 
classification of estoppels, 22, 102. 

(1) estoppel against tenant, 99. 
founded on contract for permissivosoccupation, 99, 100, j 
origin of rule, 100, 101. 
scope of s. 116 of the Evidence Act, 101. 
relation of landlord and tenant created when possession is taken 
upon contract to purchase land, 100. * : "s 
(a) general rule stated and illustrated, 103--108, 135, 1441. 
estoppel even where landlord has no legal estate, 100, 105, 106. 
extends to licensees and trespassers, 106, 107. " e 
available to parties claiming through landlord against parties claim. 
ing through tenant, 107, 103. 

(b) tenant may however shew that landlord's title has determined, 108, 109, 
even where rent has been paid, 109, 110. | 
since he is liable to the person having tho real titio, 110. 

estoppel only operates during continuance of tenancy, 110, 111. 
landlord may terminate the relation between himself and his ten- 
ant hy causing tenant to atto»n to another, 111, 112, j 


(c) surrender by operation of law, 112. 
implied surfender, 112, 113. 
(d) estoppel by payment of rent, 113 —178. 
unexplained payment raises an estoppel, 115, 114. 
payment must he as for rent due without mistake or misrepresyenta- 
E. 


tion, 115. 
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LANDLORD AND TENANT-"ontd. 
tenant may shew fraud or misrepresentation of landlord, 114, 115. 
or that he has paid rent under a mistake, 115, 115—117. 
that he has paid anether under landlord's direction, 111, 113, 114. 
may shew landliord's title has determined even though he hac paid 
rent, 209, 110. 
may shew that he has paid rent to one claiming to be the landlord's 
— ~ representative, 115-117. 
payment of quit-rent, 117. 
offer to pay rent under mistake raises no estoppel, 117, 115. 
precumption of attornment may be rebutted, 18. 
(e) derivative possession, 109, 110, 113—122. 
tenant may shew that he has derived possession separately, 118, 119. 
may deny landlord’s derivative title, 119—121. 
may shew affirmative title in himself, 122. 
(. f) benami titles— 
tem.nt may explain benami title of landlord, 122, 123. 
but may not set up a bonami title against real owner, 123, 124. 
(2) estoppel against landlord — 
where ho induces tenant to attorn to another, 111, 115, 114. 
estate by estoppel, after-acquired title enures for benefit of grantee, 
124 126. 
where landlord encourages tenant. to erect buildings, 126, 127. 
receives rent after breach of covenant has been com- 
mitted, 176. 
representations by lessor a ground for refusing specific perfor- 
mance, 127, 198. 
where landlord allows himself to be held out as a partner, 175, 176. 
admissions in the cours- of suit between, 286, 287. 
snita for ejectment in connection with res judicata, 327, 328, 364, 365. 
lessor docs not claim under his lessee, 364. 
omission of tenant to plead defence in previous suit, 407, 
landlord, res judicata against, 327, 412, 415. 


LAW MERCHANT: See Negotiable 7nstruments. 


LEA. E TO WITHDRAW-— 
suit dismissed, reserving, effect of, 130—438. 
application of s, 373 of the Code, 436. 
Allahabad and Calcutta decisions, 437, 435. 
LEGITIMACY — 
res Judicata as to question of, 369, 


LETTERS PATENT— 
nature of grant of, 129. 


LIABILITY, JOINT AND SEVERAL: Sce Joint Contractors and Joint Wrong- 
doers, E 


LICENSEE 
of land, estoppel against, 106, 107. 
of julkur, 107. j 
of patent: See Patents, 125. 





‘ | INDES. 250 


LICENSEE—contd., 
e 
of trade-mark, 142. 
bailee or licensee, 144. 


LIEN— * 
goncealment of, 59, 72, 13 : See Benami Teaisactigus. 
LIMITATION- 


dismissal of suit on'the ground of, 440. * 

. " . gej’ a . > RT $ 
period occupied in litigating in foreign Coutts, 408—472. 
ex parte decree barred by : See. Aent-Suits.* 


LIQUIDATOR--— e 
| P | 
may be estopped by conduct of Company, 932. , 
LODGER-—-- 


estoppel against, 107, 108, 
Low n BOUVEREE— 
position of estoppels defined in,eM —837. . 
e 


= 
MAINTENANCE — 


suit under a different title for, not barred, 369. 
MAKER -- 

of promissory note, position wf, 200, 201. See Negotiable Instruments. 
MALABAR l'ARWAD = 

decree against karnavan may bind members of, 360, 361. 

members of, entitled to notice, 370. 
MALIKANA-— 

issue as to, 385. 
MANAG ER~- 

decree avainst, binds minor, 361, 302. 
MATTERS IN ISSUE : See Kstoppel by Judgment, YF. « 
MATTERS INCIDENTAL AND COLLATERAL : Sce Estoppel by 4 uudgmnent, iy, 
MATTERS CONSTRUCTIVELY IN ISSUE: See Estoppel by Juli yaent, V. 
MATRIMONIAL-— ° 


% 


4 - à " . @ > 
judgment of Court exercising, jurisdiction, for what purposes conclusive, 


455, 456. $ 
MAXIMS- e 
a man may not approbate and reprobate in rospect of the same matter, 
a 167, 282. 
— his own fraud, 85, 89. 
estoppel against estoppel setteth the matter at large, 12, 251. 
binds parties and privies, 40. 
estoppels must be made out clearly, £, 21, 172, 200-252. 
in equity a plaintiff must recover secundum allegata et probata, 403. 
interest reipublicie ut sit finis litium, 1}, 274, 522. 
in pari delicto potior est conditio PE aut defendentfs, SS, 202. 
nemo debet bis vexari, 12, 309, 322. T 
no estoppel against an Act of Parhament, 2I. 
can be raised inconsistent with the terms of the document, 210, 


211. 
where the truth appears, 105, 100, 
e 


i 
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MAXIMS—cc nt. 
omnia praesumuntur ecotra spoliatorem, 268. 
patentee may not'derogate from his own grant, 137, 138. 
quicquid solvitur, solvitur sesundum animum solventis, 113. 
quod semel placuit in electionibus, amplius displicere ‘non potest, 167. 
res inter alios acta cdnnot work an estoppel, 40. : 
res judicata pro veritate accipitur, 10, 318. 
"transit in rem, judicatam,, 5. 
MEMORANDUM OF ASSOCI VTION : Sde Companies, mn 
MESNE PROFYT ~- E 
.aken to be copstructively disallowed, 423, 424. 
MERCANTILE PRACTICE— . 
effect, of issuing document having mereantile meaning, 66, 67, 269—271. 
sub-section 105 probably to be limited to mercantile cases, 165. 
principal may not be bound by, 153. 


MERGER-- 
estoppel by jadgment, 5, 6. 
MINING PARTNERSHIP: See Partntrs, 193. 
MiNOR-. ^" 
refusal of application for guardianship Qf does not bar fresh application, 
91] : See Guardian. | 
MISJOINDEHR— 
suit dismissed for, does not work an estoppel, 429, 150. 
MONEY-— 
decision in Denobundhoo Chowdhry's case applied to suits for, 411, 412. 
not applied, 416, 417. 
iavestment of, representation as to, 61. 
MomgTG^GEE— 
tenant attorning to, 103, 104, 105, 106, 120. 
"qma y shew mortgagec’s title has determined, 110, 111. 
claim: ug under, may shew affirmative title, 122. 
concealment of lien ry, 59, 69, 72, 73: See Benami Transactions. " 
concurrence by, may create lease, 124. 
bailee may defend under title of bailor's, 148. 
neglecting to reserve right of sale in redemption suit held estopped, 491. 
net mortgagor's agent so as to be estopped by decree passed upon mort- 
gacors default, 427, 428. 
dismissal of suit by assignee of, on the ground of notice, does not bar fresh 
suit, 431. 
MORTGAGOR-- 
estoppel against, acknowledging receipt of mortgage money, where assignee 
of mortgage has given full value, 258. 
rule of title by estoppel applied against, 266, 267. 
does not rzpresent interest of mortgagee in subsequent litigation, 364. 
docree against, does not bind mortgageo with a prior title, where mortgagce 
is no party to the suit, 363, 304. 
held estopped from setting off rents due by mortgagees as tenants, 422, 
representatives of, held not barred, 428, 429, 
question of title between, and mortgagee, 501, 302. 
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MUNICIPAL AUTHORITY — | 
estoppet by notice issued by, 62: See 221. 
contract made on behalf of, 15€ 
NATURAL JUSTICE-* 
decision con trary to: See Estoppel by Judgment, fir. 
NEGLIGENCE: See Negotiable Instruments. Companies. 
illustrated, 62-—65. es 


e 
NEGOTIABLE INSTRUMENTS ACT (XXVI or 1881): See Negotiable Instrumenta, 
196--218, Acts. ? 


NEGOTIABLE INSTRUMENTS — "EN - 
peculiar character of, derived from lays merchant, $96-— 198, 204, 
definitions of, 197, 199. 
position of parties to, 198 . 202. e 
statutory estoppels, 199—202. : 
inchoate instruments, rule as to, 209 — 905, 208, 

® NONO a . 
application of rule to instrument Pledging immove- 
able property 9903, 204. 
cases of negligence and agency, 205—214. 
cheque carelessly drawn, 205, 207. 
hill inetfectually cancelled, 205, 206. 
lost or stolen instrument, 207, 208. 
where fraud intervenes principals negligence must be proximate, 
200, 907. 
bona fide holder for value, estoppel in favour of, 209, 212, 213. 
negotiable securities left in agents hands, 200, 210. te, 
not regularly put Pato circulation, 210, 31. 
genuine acceptance of forged bill, payment of which ts afferwards obtained 


by fraud of servant, 211, 212. T x x 
i person taking documents of value from ay arent known to havo Hioited 
authority is put upon enquiry, 213, 214. Fu 


forged siguature, adoption of, 215, 216. 
no presumption ‘of authority ax to other uznatures,216, 
217. 
: : | e 

documents having a mercantile meaning, 217, 218. 
NON-APPEARANCIG— 

of plaintiff, suit dismissed for, 432. 

of co-defendant, 371. 
NON-SUIT + Sec Leave to Withdraw. 
NOTICE-- 

is registration of mortgage sufficient notice to purchaser, 75. 

third parties dealing with benamidar affected with, 75. 

of dissolution of partnership. 191, 195, » 


OaTHs ACT— ° 
issue decided under, not conclusive upou question of title, 429, 


OBITER DicTra— 
do not constitute a final decision, 400, 401. 
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PARDANASHIN— 
execution of document by; 269. 


PARTIES—- 
persons claiming under: See Estoppel, by Judgment, TII. 


E, AES T 
PARTIES AND PRIVIES— ` 
estoppel binds, 40; 46, 82. 


PARTIES, PRIVIESSAND REPRESENTATIVES : see Estoppel by Judgment, III. 


PARTITION 
early form‘ot estoppel in cases of, 16. 
estoppel between members of a family’and in favour of purchasers, 93. 
conclusiveness of partition-proceedings, 93, 446--449. 
no res judicata unless issue raised and finally decided, 446. 
estoppel by conduct*or previous decision, 447, 448. 
decision may relate to ditferent proper ty, 448, 
neglect of party, 448, 449. 
suit for, helá,7es judicata, 420. 
not barred, 413. 
dismissed as premature and on the ground of jurisdiction does not 
bar subsequent suit, 425. 
PARTNERS— 
estopoel against, refere ble to conduct, 188, 189 ; or avency, 171—170. 
classification, 190. 
holding out for purpose of obtaining credit, 190, 191. 
ostensible partner must be known directly or by notoriety, 191, 192, 
election, disavowal of estoppel, 192. 
ection not cone Jusive, 103. 
miniugz partner ship, 193, 194. 
what, is sufficient notice of retirement, 194, 195. 
one partner Sing receipt does not estop the other, 296. 
partners wor king patent: See Patents. 
PART-PERFORKMANCE— 
doctrine of, applied to estoppels, 5: See Companies, 231—239. 
PATENTS—- 
est ppel against licensce founded on contract, 23, 129, 130. 
consideration for the contract, 130, 132. 
licensee must admit validity of patent, 131. 
but may shew limits of patent, 134, 135. 
his position analogous to that of a tenant, 135, 130. 
may shew license has determined, 137. 
contract for exclusive right may amount to warranty or raise an estoppel, 
132, 135. 
the old doctrine of estoppel by deed applied, 132, 133. 
the assignee of a patent not a mere licensee, 133. 
licensee of assignee is estopped. 153. 
patentee may not derogate from his own grant, 137, 138. 
estoppel against, 135, 139, 
conduct of, not amounting to abandonment of legal rights, docs 
not raise an estoppel, 139, 140, 
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PATENTS— contd. 
& ' ° . a 
partners, rights of, working a patent bofəte and after dissolution, 141, 


142. ə 
arbitrator, award of, as to validity of patent, 142. 
patent is saveriuble, 134. Tom 


g 
licensee of, held not estopped by former jud mnt, 126, 427 


PAYMENT OF RENT?®- : 
estoppel by: See Landlord and Tenant Fi). 
a 


PERSON AND PROPERTYy-— e 
injuries to, infringi separate rights, 3921, 322. 

PICKARD vr, SEARS — 20." 
statement of the rule in,«15, 46. .* 


explained in Freeman v. Cooke, 4T, 48, 
Sarat Chander Dey v. Gopal Chundgr Laha, 53- 58. 


PLEADING-— i 
admissions or estoppels by, 281, 282, 200. : 
estoppels need not be pleaded, 332. s 
may be looked to in questions of res judicata, 379—383. 


PLEDGE— = 
effect of, by agent entrusted with goods or documents of title, 155—165. 
POSSESSION— R 
in suits for, plaintiff must assert every title, 409. 
distinction suggested, 411. 
conflict of opinion, 411---413, 
omission to sue for, in suit for declaration of title, does not. bar subsequent 


suit, 431. n ` 
POST OFFICE ORDERS— ` 4 | 
not negotiable, 217, 218. | 4 ` e. 
^i» e ^d 
PREEMPTION — » 
failure to assert right of, in previous litigation, 407, 4f«. 
PRESUMPTION— * . . 


attestation of deed, 267; destroying or refusing to receive document, 268 ; 
signature, 269. ° 
PRINCIPAL: See Principal and Agent. 
PRINCIPAL AND AGENT- | 
principle of agency illustrated, 24, 171—176. 
estoppel against principal depends upon apparent authority of agent, 176, 
177. 
inference from conduct proximately connected with arents acts, 
177, 178. : 
representation by vendor to principal that credit is being given to 
agent, 165— 173. e e > 
ostensible authority of agent illustrated, 178 181. 
against third persons NCC with agent, 152. 
third parties may be affected with notice of private instractions, 
183. EL. 
aucetion-sales, 189, 154, x — 
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PRINCIPAL AND: AGENT-—contd. 
+. estoppels against agents— u + 
inducing third. qe to contract upon credit of principal, 
184—156. 
estoppel or warranty, 194, a 
against agent occupying — position, 186, 187. 
* rendering accounts, 157, 272, 213. 
i person assur: ing character of a principal agent, 187, 188, 
- membefs of "Hindu family, 188. 
res jnglicata between principal and agent, 388. 
i See Negotiable Instruments. 
Private Rierrs — ° 
persons interested in, how tas decirod to claim under persons litigating, 
375-378. 
PRIVIES, 353 - 355. 
PROBATE— | 
judgment of Probate Court, for what purposes conclusive, 454. 
PRO-FORMA DEFENDANT: See Co-Deferdants, 310. 
PROMISSORY Nove: See Negotiable Instruments. 


v 


+ 


PUNCHAYRET-~ 
snbmission to, and award by, 276. 
PURCHASER-— D 


representation to, that property is unincumbered, 72, 73. 
Seo Vendor and Purchaser. 
pendente lite, claims through vendor, 363. 
^"etion-purchaaer does not claim through defaulting proprietor, 303. 
of putni tenure, position ofz 363. 


QUIT-REN'T—« i 
payment of , 117. 


5 P 
RAILWAY — s, 218. 
RATIFICATION + See Companies, 221, 240. 
RECEIPT — 
prima facie c.'idenee which may be rebutted, 253- 
railw ay recei ipt, 718 ; warehouse receipt, 209, 270. 
RECEIVER — : 
dismissal of suit by one meniber of a family does not bar, 369. 
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RECIUITALS-- 
conclusiveness of, 208—202. 
HECORD-— 
may be looked to in questions of res judicata, 979—383. 
REDEMPTION — 
JAeccee for, may.operate as res judicata, 364. 
estoppel against mortgagee neglecting to reserve right of sale in redemp- 
tion-suit, 421, 
suit for, dismissed for default, held not to operate as res judicata, 434. 
cause of action hold identical, 454, 
ight to redeem estinguisked by partition decree, 440, 
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REGISTRATION— d 

in cohnection with estoppel, $45, : 246. 
REGISTRATION Acr (III of 1877): See Acts. 
REGISTER OF COMPA NY: See Companies, TM. 
lMELZASE— 8 —. 

distinguished fr om receipt, 206, 257. 
REMAND— 

estoppel by consont to, 284, 

suit upon, dismissed, for failure to appear, 427. 


RENT-- t 
early form of estoppel by acceptance of,164 * 
RENT-SUIT— M s 


issue as to measurement of land in, 389, 390. 
rate of rent, 590, 413, 445, 46. * 


/ ex parte decrees in, 411—415, s 
Calcutta Full Benqh decisions, 441--445. 
where execution has not been takep out, 441, 44. = 


deeree passed upon defendant’s admission, 445, 446. å 
no res judicata unless the Court has found what is the jm rate of 
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RES JUDICATA : , See Kstoppel by Judgment. 
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issue as to, 394, 395. 
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s. IS, pp. 126, 206, 2601. 
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s. 43, pp. 126, 266. 
x. Of, p. 945. 
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contributory, 924, 225. ° B 
company purchasing shares neglecting to register transfer, 225, 2206. 
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